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TRIAL EXAMINER'S DECISION 
Statement of the Case 


JOHN G. GREGG, Trial Examiner: This proceeding, in which the 
charges were filed on December 1, 1966, and the complaint issued on 
January 12, 1967, involvee allegations that the Respondent, Brotherhood 
of Locomotive Firemen and Enginemen, violated Section 8(a)(1) and 
8(a)(5) of the National Labor Reletions Act, as amended, 29 U. S. C., 
Sec, 151 e€ geq. On March 9, 1967, a hearing was held at Cleveland, Ohio, 
at which the Respondent, the Charging Party and the General Counsel were 
represented by counsel. Briefa were filed by the Charging Party, 
Respondent and General Counsel and have been carefully considered. Upon 
the entire record ahd my observation of the witnesses, I make the 
following: 


Findings of Fact 
I. The Employer 


Respondent is an unincorporated international labor organiza- 
tion, with headquarters locatéd at 15401 Detroit Avenue, Cleveland, Ohio. 
Annually, in the course and conduct of its business operations, Respondent 
receives revenues. from dues and assesemente in excess of $50,000 directly 
from points located outside the State of Ohio. 


The Respondent, Brotherhood of Locomotive Firemen and Enginemen 
is now, and has been at all times material herein, an employer engaged 
in commerce within the meaning of Section 2(6) and (7) of the Act. 


II. The Union 
The Office and Professional Employees International Union, 


Local 425, AFL-CIO ie now, and has been at all times material herein a 
labor organization within the meaning of Section 2(5) of the Act. 
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III, The Alleged Unfair Labor Practices See hi Lim 
A fe 
v 


The complaint herein states that on or about! Oeteber 31, 1966 
and continuing thereafter the Respondent unilaterally, an out { 
notifying or consulting with the Union changed the existing terms and ¢ 
conditions of employment of the employees in the bargaining unit by 
assigning the auditing work which was previously performed by the employees 
in the unit to individuals who are not included within the unit, and that 
by such acts the Respondent interfered with, restrained and coerced its 
employees in the exercise of rights guaranteed in Section 7 of the Act 
hereby violating Section 8(a)(1) of the Act, and that by such acts the 
Respondent refused to bargain collectively with the representatives 
of its employees thereby violating Section 8(a)(5) of the Act. 


The Respondent denies any violation, claims that auditing ge 
work has never been part of the normal work of the-bergaining unit; ~~ 
that thé -asstgnment of the work doeea not change the terms and condi- 
tions of employment of the employees in the unit and does not result 
in any detriment to them; and that in any event the Union was notified, 
bargained, and waived its right to bargain over the mattérfor-the 
contract term.-—Thé Respondent asserts additionally that the Board 
should decline jurisdiction in view of the failure of the Union to 
comply with an existing mandatory grievance and arbitration provision 
in the collective-bargaining agreement. 


(a) The background 


All office employees in the Respondent's Grand Lodge office 
in Cleveland; Ohio, excluding chief clerks in the president's and 
general secretary and treasurer's department, the secretaries to the 
president, assistant president, general secretary and treasurer, the 
editor and manager, the chief accountant-cashier, the supply clerk, 
the public relations director and investment clerk, temporary employees, 
guards end supervisors as defined in the Act, constitute a unit appro- 
priate for the purposes of collective bargaining within the meaning of 
Section 9(b) of the Act. : y) Ah hil TOROS ES AOR NE 

On August 12, 1966, & majority of the employees of Respondent 
in che unit described above, by a secret ballot election, designated 
and selected the Union as their representative for the purpose of 
collective bargaining with Respondent:, and on the 
Union waé certified 


representative of 
bargaining with re 
other terms and co 


Were t0n) fe the certification of the Union herein the office 
employees~of the Respondent were represented by thelG and Lodge Employees _ 
Association, hereinafter referred to as the Association URIS NEE 
executed—e—pr tor collective-bargaining agreement with the Respondent. 
After the certification of the Union herein, the parties began to 
negotiate a collective-bargaining agreement. The Respondent offered a 
proposal to exempt certain classifications from the coverage of the 
agreement, one of the classifications which it sought to exempt being 

that of auditors, 


Subsequently and after the execution of the agreement the- 
Respondent selected two employees, Spangler and Foster, granted them 
leave from the unit, and appointed them as General Or ganizer-Auditors 
to perform audits full time. The Union promptly objected. 


POPES 
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On November 1, 1966, the Union notified the Respondent of its — 
grievance, to which Mr, Gilbert, the Respondent's president, replied 
essentially that the assignment of auditors rested with the International 
President and that if there were any grievance it would have tc be 
against the International President, The Union next notified the 
Respondent advising the Respondent of the Union's wisi to suspend the 
grievance until resolution of charges which were prepared to be filed 
with the Board. Following this, the Respondent advised the Union that 
the time for processing the alleged grievance had expired under the 
grievance procedure, Subsequently, the charges were filed by che Union 
on December 1, 1966. In. view of the foregoing it wouid appear that the 
Respondent is estopped from seeking a refusal to assert jurisdicCion by 
the Board and its request is so treated, In any event che remedies are 
not mutually exclusive. N.L.R.B. ve. C&C Plywood Corp., 87 Sup. Ct. 559. 


(b) The auditing work 


The Brotherhood of Locomotive Firemen and Enginemen is a 
labor organization, international in scope, representing the engineers 
and firenen, hostlers and hostler helpers, on a majority of the railroads 
in the United States and Canada, The Grand Lodge is the headquarters of 
the organization, with about 1,200 subordinate units referred to as 
iocal lodges, general grievancé comnittees, and legislative and educational 
boards. The subordinate units are audited by the Grand Lodge pursuant to 
authority granted to the International President through the Constitution 
of the Brotherhood. The audit involves an investigation of the monies 
received and the expenditure of funds to ascertain whetner they have been 
legally collected and expended. The auditor goes from the Grand Lodge 
out to the field, conducts his audit without supervision, then makes a 
report of audit, 


Shccording to the Respondent, for many years priox..te.Octcber 31s | 


1966, of the audit -k performed by the Respondent was done 
by several employees taken fr b classifications within the 
bargaining unit.) The Respordent asserts that urtil 1966 the auditing 


work was conducted by various employees on @ sporadic basis but that 
commencing in 1966 the necessity for increased audits, occesioned among 
other reasons by the increased record keeping requirements of the — 
Labor-Management Reporting and Disclosure Act of 1959, and mergers of 
units, necessitated the creation by the Respondent of the classification 
of full-time auditor. 


There was testimony of record by H. E. Gilbert, president of 
the Respondent, that normally an employee from one of the classifications 
in the unit was selected to perform field auditing work and that this 
employee would be paid at no less than the rate of statistical clerk, 
If his normal classification called for a rate higher than that of 
statistical clerk he would be paid at the higher rate. All audits, with 
one exception involving a supply clerk exempted from the unit, were thus 
performed prior to 1966, at which time the Respondent commenced using 
its new classification of General Organizer-Auditor. 


Gilbert testified that the direction to perform an audit 
always came from the International President who would tell the General 
Secretary and Treasurer to send out an auditor, leaving always to the 
discretion of the General Secretary and Treasurer the naming of the 
individual who would actually perform the audit. The Secretary-Treasurer 
‘would then solicit the cooperation of the employee prior to assigning 
the audit. If the employee did not accept, another employee would have 
to be solicited until a willing one was found, 


Gilbert testified that from hie first association with the 
Respondent as an official, which began_sround .1937,..the SecretaryeTreagurer 
of the Legislative and Educational Board assigned the General Organizer 
and Auditor to perform audits and he did all the auditing work. He did not 


know when this Practice stopped: 
36 
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From i942--to the present time, you don'< kaow of any parti- 
cular case where an international president has assigned a 
generai organizer to do auditing work? 


I would not try to identify the time it stopped but I do 
know for years and years and maybe George Weldon who served 
as general organizer was the auditor in the Brotherhood, 


He did all the auditing work? 
All that it was possible for him to do, yes sir. 


When, to your knowledge, when did it stare that..the.employeos-- 
in the Grand Lodge started.doing..the-auditing-work? When did 
this begin? 


A. I could not identify that date Mr, Finley. 
Q. It began before you -became-international president? 
A. Oh yes, I think that is accurate, Yes sir. 


In testimony in an earlier proceeding before the Board in 
Brotherhood of Locomotive Firemen and Enginemen, 145 NLRB 154, Mr. Bryant 
Secretary and Treasurer of the Respondent testified as follows relative 
to the statistical clerk: 


In addition to this, and this is why I stated previously 
that the statistical clerk doesn't really cover the title of 
his duties, he is also our aud{tor. He performs auditing work 
in the field. “When we feei it is necessary to have an audit 
performed of a subordinate unit Mr. Murray is sent to thet 
subordinate unit whether it be a Local Lodge or General 
Committee, General Grievance Committee. He audits their books, 
and naturally during the period of an audit he has asked many 
questions regarding the policy of our department concerning 
completing financial forms, and anything else that might come. 
before him. 


Testimony by Joseph Whitely, an employee of the Respondent,< 
employea as utility clerk in the bargaining unit indicated that he 
performed field audits while an employee in the unit, was trained to 
perform such eudits by William Murray, a unit employee, and in turn he 
trained Spangler to perform audits. Whitely testified that Atkinson who 
was not a unit. employee had performed an audit in 1964, that this had 
becométhe subject of discussion aa} 
the Respondent and the Association in August —t965> when the Respondent_ 
explained why it had used _« nonunion emplovee=t0-perform-en-audit 
using tratutng-as-its reason, 


Statistics of record in this proceeding establish clearly that 
the audits were performed by the employees in classifications included in 
the unit and there is no serious question as to this fact. According to 
uncontradieted-statistics of record there were 21 _gudits per formed-in--1966; 
10 in 1965; 25 in 1964; 9 in 1963; and 25 in 1962. It is not disputed that 
stnost QUIS these were performed by individualsin. classifications 
include 

that the au!{ts had been parcelled out by management on a setective basis 
to six individuals in 1962, two individuals in 1963, four individucls in 
1964, four in 1965 and five in 1966. 
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n the bargaining unit. The record estabiishes additionally ig of, 


The first negotiating session was September 8, 1966. At this 
meeting the wage commission on behalf of the Respondent submitted a 
proposal to the Union bargaining committee. The proposal contained the 
following as Article I (a)(1): 


In the office of the general secretary and treasurer 
eliminate the classifications "Assistant Tabulation Clerk" 
and "Insurance Acturial Clerk" from the sechedule. We also 
propose an agreement from the OPEIU providing for exempted 
positions in the General Secretary and Treasurers Department 
as follows: 


"Programmer" 
"Insurance Underwriting Supervisor" 
"Auditore"' 


Wade McCool, an employee of the Respondent and local steward 
of the President's Department who was a member of the Union negotiating 
committee testified that, this proposal wag withdrawnion September 20, 
1966, prior to the reaching of agreement by the parties on that date. 
McCool testified that the contract as ultimately executed by the 
parties contained a provision relating to the payment of auditors, 
reading aa follows: "An employee performing the work customarily Paw 
Performed by the statistical clerk will receive no less than the rate } 
of the statistical clerk when such service is performed at° other than 
the Grand Lodge Office." This was the same.provision, word for word, - 
contained in the prior agreement. - we 


McCool testified that when the parties met on September 8, 
they exchanged proposals and that no further proposals were submitted 
thereafter, the subsequent sessions concerned with redefining ard 
alternatives. The proposal for three exempt positions was presented 
by the Respondent orally and in writing and was a major it 
diecussion along with wages, job evaluation, and educational requirements, 
atthe meeting of September 8-and Septembar-2@. -These-matters were 
resolved in the six meetings commencing September 8 and ending September 20, 
rg Peoponal to _exenpt.the-threeclassificatio gs mentioned every day 
pT meyers thoroughly discussed o TOF SanyererAstordingstoe—— 
ool the Respondent's position essentially was that to do effective 
auditing work and to assure the confidential aspect of the audit the 
Respondent had to have the right of selection-of the auditor. The  _ 
Union's position was essentially that the Respondent could appoint ? 
anyone from within the unit and assign him auditing work, the rate = — 
‘ being established under the existing contract provision. ¢ 
MTB yant, secretary and treasurer of the Respondent testified 
that at the hensetertons in which he participated in 1965 resulting in 
a contract effective September 1, 1965, the Respondent took the position 
that discussion over-a-proposal to pay the statistical clerks! rate to 
employees in the unit performing outside audits was intended to and 
was understood to cover not full-time auditors but part-time auditing, 
performed by unit empleyees-so-as~ to provide additional pay for such 
employees when so engaged. Prior to this time, according to Bryant 
these part-time auditors would receive the rate of pay of their 
classification even though it wae lower than that of statistical clerk. 


=E5;6 
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According to Bryant, during the 1966 negotiations when the 

Respondent queried the Union as to whether the proposal to exempt auditors 
from the unit had been submitted to the employees to see whether or not 
they wanted it, R. V. Frencel, president of the Union, made the remark 

5 Cots "we would rather have this work farmed out to outside people than to 
have any more exempted positions." At this time Mr. Whitely, who was a 
memoer of the negotiating committee, was not present and Mr. Frencel was 
acting in Whitely's stead, Gilbert, the Respondent's president, testified 
that when Frencel made this statement Gilbert took it to include all three 
proposed exempt positions, 


In his testimony concerning the reportedly 
out that while some issues at the bargaining table were being Béttled 
with actual withdrawals in_some instances, the matter of the proposal 
for exempt positions wasG@ot withdrawa\in the specific sense but was 
merely @ropped and not discussed further. 

According to the testimony off.McCogl’, at the negotiating 
session of September 20, 1966 when the proposal to exempt certain posltions 
came up for discussio: Mr. Phi » chairman of the Wage Commission, went 
over the proposals whith were still pending, withdrawing some and granting 
others. Phipps stated, according to McCool, that_he. agreed-to-withdraw [ize 
the proposal. for exempt positions. McCool testified that after a 
diecussion McCool directed a specific question to the committee whether _ 
this meant that the committee.hed withdrawn their request for exempt jobs, 
to which Mr. Gilbert answered « "Yea, In Rigeversion, Gilbert did not 
directly deny the question and answer as state “by HeCool but recounted 
a version indicating that no withdrawal was effected at the meeting of 
September 20th. In so testifying Gilbert relied on shorthand notes 
which he made at the session in question, conceding that the notes were 
rot verbatim and that they did not cover all that transpired at the ~~ 


meeting. Based on my observation Ltness. testified 
I credit his concerning the question and answe 
that the Respondent did withdr 9w..ita..propoeal.for-~exemption..oft e 
postetor "OF auditors at the meeting.of-Septembéer'20, 1966. 


i, 
Gilbert testified that there had never been a provision in 
the contract concerning auditors as such, that on July 26 the employees 
proposed, “Employees in the bargaining unit sseigned-o(@atl) the accounts 
of any lodge, committee or board will receive no less compensation for _~ 
auch services than the rate applicable to classification of statistical ~ 
clerk." The contract language. .finally-agreed—upon-was—!'an employee —— 
performing the work customarily performed by the statistical clerk will - 
receive no less than the rate of the statistical clerk when such service fie fj 
is performed at other than the Grand Lodge Office." This was included ° \ lanes 
K 


Sug gechon 


in the 1965 and 1966 ‘agreement. Gilbert stated that it was always the 
Respondent's position that the question of auditors rests solely with the 
International President and it is not nor has ever been the subject of 

an agreement between the Respondent Brotherhood and the Union herein, 


(d) Concluding findings 


This record establishes the existence of a long standing 
practice of performing field audits through employees in ‘the bargaining 
unit who were assigned part time to such duties and paid when performing 
audits as a miminum the rate of the atatistical clerk. This provided 


employees in the unit not only with the Oppor-tunity..to earn more aver~a | 
H 


period of time but additionally with the o ortunity of widening their hs 
Scope of experience and opportunity for .advanceément..through- participating 
in-work"requiring inde ndence.of judgment and-operation and the oppor- 
tunity to broaden etele Lnouledse of the Respondent's operations. er a 
coovineed and I find that the performance of this work has become an 
integral part o the terms and conditions of their employment within the 
miming of the Act, and within the scope of mandatory bargaining: 


achfield Oil Co., v. N,L,R.B. 231 F. 2d 7173 Fibreboard Paper Products 
corp. v. N,L.R.B., 379 U.S, 203. 


73 
i> 
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I find and conclude from the testimony of record that tr: 
Respondent and the Union did in fact bargain over the matter ofthe method 
by which auditing was to be performed, that the Respondent urged its 
performance through the establishment of a classification of auditor which 
would be exempt from the bargaining unit, that the Union yigorously 
Opposed this and that prior to the reaching of agreement/by the perieee 


and subsequently executed a written collective~bar, 

containing a provision for the payment of auditing 7 vices when performed 
by employees within the unit at a rate of pay as a sh nimum comparable to the 
pay of the statistical clerk. By so doing I find that the parties ; 


by unmistakable implication proceeded on the eon rare 
ractice of performing audits.through the part time use of unit 

vag tobe continued for the term of the contract. Essentially then, 

when the the R@Spondent, subsequent to the @xécueion of the agreement and soon 

after its term began,;. took the unilateral action complained of herein, 

it in effect sought to and did modify during the life of the existing 

contract terms and conditions of @mployment of the employees within the 

unit, C & S$ Industries, Inc., 158 NLRB No. 43.; Anaconda Aluminum 

Company, 160 NLRB No. 7. . 


That the Respondent's action may have been founded on valid 
economic reasons rather than on any antiunion animus is not material; 
for the Union has nonetheless been deprived-of-ite-right to bargain-over 
the matter. As the Board has stated heretofore, “Experience kas shown... 
that candid discussion of mutual problems by labor and management frequently 
results in their resolution with attendant benefit to both sides. Business 
operations may profitably continue and the jobs may be preserved. Such 
prior discussion with a duly designated bargaining representative is ail 
thet the Act contemplates, But it commands no less." Town _and Country 


Manufacturing Company, Inc., 136 NLRB 1022 


Zt ie well settled that an employer violetes his <aity to bargain 
in good faith within ‘the meaning of Section 8(a)(5) of the Act when he 


nilaterally changes the terms and conditions of employment of his em- 
ployeés Without discussion with their representatives or before an 
impasse is reached. NL aRaB, v- KATZ, 369 U. S. 736. —_—_—— 


Having found hereinabove that the assignment of the performance  ~ 
of auditing work outside the unit is a matter within the statutory phrase 
and thereby « matter concerning 


found that the Respondent, unilaterally and without discussion or negoti- 
ation with the duly certified collective—bargaining agent of the employees, 
changed the terms and conditions of employment of its employees by - 
assigning auditing work formerly performed by employees in the unit to 
employees not included within the unit, I find such uniiaterai action 

by che Respondemt a failure to baggain in good faith and thereby a viola- 
tion of Section 8(a}(5) of the Act, and that such action interferes with, 
restrains and coerces the employees of the Respondent and is accordingly 

a violation of Section 8(a)(1) of the Act. 


The Respondent contends that Fibreboard by its explicit terms 
does not expand the scope of mandatory bargaining, and is Limited only-to 
the situation as considered in that case, and that since none of the 


adverse consequences present in: [breboard can be found in the case at 
hand the ¥ n OV @ "subcontracting" or "contracting 


out" is merely Per oie eanuas I do not agree, for as discussed hereinabove 


<f find adver co lowing from the unt akeral ad-tneRibeahos 


ent ete Nn, pe Rabe > enema eae as. thogaen 


argument t at C e unilatere! mee lon herein has been shown to be beneficial 
to the unit employees, nor do I find it on this record. 


Oopc 


The Respondent also urges che app_icazion of Keanec ott Copp +s 

Corp., 148 NLRB No. 169, to the case at hand, pointing out that there it 
was held that the unilateral action resulted in no significant detriment —— 
to the employees in the appropriate unit. (emphasis supplied.) The 
Respondent would draw an analogy here in that the Respondent has had a 
long standing practice of seeking volunteers from the unit to perform 
the auditing work; the unit employees benefit since those who chose to do 
the work received higher wages while so employed; there have been promo- 
tions of employees within the unit to fill the vacant positions; and an 
additional employee has been included within the unit, Qn the contrary 

n this record evidence which convinces me that under the current 
method instituted by the unilateral action of the Respondent, pursuant 
to which two employees are given leave from the unit and assigned to (¥) 


unit; the work of the unit is CF 


clearly diminished to this extent; and the opportunity-to—share_in-the Sy) 
benefits provided by participation-in work carrying-higher pay and A 


wider nity jJe-lagt to the employees in the unit. I find suffi- 
cient significant detriment, involved in this action to take it outside 
the ambit of Kennecottr™ . 

In any event, it has been stated before that the preservation 


or diversion of work usually performed in a bargaining unit represented 

by a duly constituted exclusive bargaining sgent isthe subject matter 

of mandatory bargaining under the Act. Servite and Maintenance Employees 
Union=<No, 399 AFL-cio etc., 148 NLRB 1033. However, the Respondent 

contends that the Union herein waived its right to bargain over the issue 
since it was given the opportunity to do so and chose not to. While the 

Board has recognized that the statutory right of a union to bargain about 
changes in terms and conditions of employment may be waived by the Union, 

such waiver will not lightly be inferred. The relinquishment to be 

effective must be clear and unmistakable. As stated in Proctor Manufac- 4 
turing Co., 131 NLRB 1166, "The Board's rule applicable to negotiations 

during the contract term with respect to the subject which has been dis- 
cussed in the resulting contract is that the employer violates } D 
Section 8(a)(5) if during the contract term he refuses to bargain or 

takes unilateral action with respect to the particular subject, unless i) wet 
it can be said from an evaluation of the prior negotiations-that—the— 

matter was "freely discussed," or "consciously explored" and that the 

Union "conssiouely-yleided'(or flearly and unmigtakable waived its 


St te. 


interest in the matter,.'"' 


In the case at hand, based on the testimony of record and my ~ Wf, 
crediting of the testimony of witnesses as indicated hereinabove, Ido 
not find that the Union consciously yielded or clearly and unmistakably 
Waived its interest in the matter, On the contrary it vigorously opposed 
the_proposal-and-did-notuyield{ In this connection I am very much 
persuaded by the argumént of counsel for the Charging Party herein that 
in view of the Union's firm resistance to the proposal, |frencel's remark 
should be interpreted as a reiteration of-the-Union*s-strong position 
that there would be no more éxémpt positions even at the cost of permit~ 
ting subcontracting away of bargaining work, a position that the Union 
was hardly likely to agree to upon actual negotiation of that question. 


Accordingly I find no waiver by the Union of its right to 
bargain over the matter of the assigning of audit work previously 
performed by unit employees to individuals not included in the unit, 
and I find that by its unilateral action of assigning such work to 
employees not included in the unit the Respondent changed the terms and 
conditions of employment of the employees in the bargaining unit in 
violation of the Act. N,L.R.B, v. Katz,etc., 369 U. S. 736; NLRB. v. 
Crompton-High Land Mills, Inc,, 337 U. S. 217. 


SOs es Hass 
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In so finding I am not unmindful of the recent expression of 
the Board in Sucesion Mario Mercado E. Hijos, d/b/a Central Rufina, 161 
NLRB No. 59, wherein the Board pointed out tha: the Respondent was not 
seeking to gain an economic advantage at the expense of its employees or 
of the Union but rather was faced not only with the inability to operate 
efficiently because of matters beyond its control but with the inability 
to cperate at all. In the case at hand there is no evidence of the 
inability of the-Réspondént™to~operate, no evidence €hat-sudits were 
performed unsatisfactorily by unit employees nor that such audits failed 
to meet the standards and objectives of the Respondent. Whiie the 
Respondent may quite properly conclude that full-cime auditing is now 
required, the method of its achievemerit, now closely interwoven with che 
terms and conditions of employment of the unit employees, is clearly 
suitable for resolution within the collective-bargaining framework, 


The Effect of the Unfair Labor 
Practices upon Commerce 


The activities of the Respondent as hereinabove set forth, 
occurring in connection with its operations as described hereinadove, 
have a close intimate and substantial relation to trade, traffic and 
commerce among the several States, and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow of commerce, 


The Remedy 


Having found that the Respondent has engaged in certain unfaiz 
labor practices I shall recommend that it be ordered to cease _and_desist 
from such conduct. I shall also recommend that it be ordered “=o take 
certain affirmative action designed to dissipate the effect upon the 
employees of the illegal conduct found and to effectuate the policies 
of the Act, 


The critical act of the Respondent upon which the findings of 
violations herein are founded was its unilateral act of establishing a 
full-time auditing classification of general organizer-auditor, and 
giving it an exempt status so that it was not included as a classifica- 
tion within the bargaining unit, and then assigning employees from the 
unit who were placed on leave of absence status, to perform the auditing 
work in the exempt classification. I shall accordingly recommend that 
the Respondent restore the gtatus quo ante, by rescinding its act of 
establishing the new elaaai ication “as an €xempt classification not 
included in the unit, and restoring the employees who were assigned to 
the newly established auditing positions to their former status as 
employees within the unit in their former classifications; and that 
the Respondent cease and desist from making unilateral changes in the 
serms and conditions of empioyment of its employees particularity with 
respect to the matter of the performance of auditing work, without 
notice to the Union and without providing it with the opportunity of 
bargaining with respect thereto. 


While the Respondent urges that such an order would be unde- 
sirable to the Union herein inasmuch as it would result in demoting 
Spangler and Foster, I would rely on the good judgment of the parties 
herein to achieve a prompt and reasonable accommodation of objectives 
through the collective-bargaining process. 


Upon the foregoing findings of fact and upon the entire record 
in this case I make the following: 


Conclusions of Law 


1. The Respondent is an employer engaged in commerce within 
the meaning of Section 2(6) and (7) of the Act, 


TXD- 353-67 


2. The Union is a labor organization within the meaning of 
Section 2(5) of the Act, 


3. All office employees in the Respondent's Grand Lodge office 
in Cleveland, Ohio, execluding chief clerks ia the president's and general 
secretary and treasurer's departments, the secretaries to the president, 
assistant president, general secretary and treasurer, the editor and 
manager, the chief accountant-cashieer, the supply clerk, the public 
relations director and investment clerk, temporary employees, guards and 
supervisors as defined in the Act, constitute a unit appropriate for 
the purpose of collective bargaining within the meaning of Section 9(b) 
of the Act, 


4, The Union at all times material has been and is the 
exclusive representative of all the employees in the aforesaid bargaining 
unit within the meaning of Section 9(a) of the Act. 


5. By unilaterally establishing the classification of general 
organizer-auditor as a classification exempt from the classifications 
included within the unit and by selecting two employees from classifications 
within the unit, placing them on leave of absence from the unit and 
assigning them to the exempt classification to perform auditing work 
formerly performed on a part time voluntary basis by employees within 
the unit, the Respondent has unilaterally changed the terms and conditions 
of employment of the employees within the unit therby refusing to bargein 
collectively with the Union as the representative of the employeee within 
the unit and thereby has engaged in and is engaging in an unfair labor 
practice within the meaning of Section 8(a)(5) of the Act. 


6. By its acts as set forth in the preceding paragraph the 
Respondent has interfered with, restrained and coerced its employees 
in the exercise of rights guaranteed to them by Section 7 of the Act and 


has engaged in and is engaging in an unfair..labor practice within the 
meaning of Section 8{a)(1) of the Act. 


7. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Section 7 of the Act. 


Upon the basis of the findings of fact hereinabove set forth 
and the foregoing conclusions of law, and upon the entire record in the 
case I hereby recommend the issuance of the following: 


ORDER 


The Respondent Brotherhood of Locomotive Firemen and Enginemen, 
its officers, agents, successors and assigns, shall: 


1. Cease and desist from making unilateral changes in the 
terms and conditions of employment of the employe2s in the unit described 
hereinabove, without prior consultation with and bargaining with the 
Union herein, with particular reference to the performance of auditing 
work, 


2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 


(a) Rescind the establishment of the classification of 
general organizer-auditor as a classification exempt from those included 
within the above-described unit. 


- 10- 
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(b) Restore the two employees, Charles Spangler and 
Charles Foster to their former status as employees within the unit in 
their former classifications included within the unit without prejudice 
to their seniority or any other rights which they may have been entitled 
to under the terms of the current collective-bargaining agreement. 


(c) If requested to do so by the Union herein, bargain 
collectively without delay with the Union over the subject of the future 
performance of auditing work formerly performed on a part-time voluntary 
basis by the employees within the unit. 


(d) Post at its Grand Lodge office in Cleveland, Ohio, 
copies of the attached notice marked "Appendix." 1/ Copies of the said 
notice, to be furnished by the Regional Director for Region 8 shall after 
being duly signed by a representative of the Respondent be posted 
immediately upon receipt thereof and be maintained by it for 60 conse- 
cutive days thereafter in conspicuous places, including all places where 
notices to employees are customarily posted. Reasonable steps shall be 
taken by the Respondent to insure that said notices are not altered, 
defaced, or covered by any other material. 


“(e) Notify the aforesaid Regional Director in writing 
within 20 days from the date of the receipt of this Decision and Recommended 
Order, of the steps the Respondent has taken to comply herewith. 2/ 


Dated at Washington, D, C. 


John G. Gregg 
Trial Examiner 


1/ In the event that this Recommended Order is adopted by the Board, 


the words "A DECISION AND ORDER" shall be substituted for the words, 
"THE RECOMMENDATIONS OF A TRIAL EXAMINER" in the notice. If the 
Board's Order is enforced by a decree of the United States Court of 
Appeals, the notice will be further amended by the substitution of 
the words "A DECREE OF THE UNITED STATES COURT OF APPEALS, ENFORCING 
AN ORDER" for the words "A DECISION AND ORDER," 

2/ If this Recommended Order is adopted by the Board, this provision 
shall be modified to read: ‘Notify the Regional Director for 
Region 8 in writing, within 10 days from the date of this Order, what 
steps the Respondent has taken to comply herewith." 


alice 


(ies) APPENDIX THD -365 6? 


NOVICE 70 ALL EMPLOYEES 


PURSUANT TO 


THE RECOMMENDED ORDER OF /, TRIAL EXAMINER OF CHE 
NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS ACT 


we hereby notify our employees that: 


WE WILL NOT refuse to bargain collectively with 

the OFFICE AND PROFESSIONAL EMPLOYEES INTERNATIONAL 
UNION, LOCAL 424, AFL-CIO, as the exclusive represen- 
tative of all the employees in the bargaining unit by 
unilaterally changing the terme anc conditions of 
employment of the employees in the bargaining unit 
described hercin with respect to the performance of 
auditing work formerly performed on a part time 
voluntary basis by employece within the unit in 
classifications within the unit. 


WE WILL rescind our establishment of the classification 
of General Organuizer-Auditor as an exempt classitication 
not included in the unit, 


WE WILL restore empioyees Charles Spangler and Charles 
Foster to their former atatus within the unit without 
prejudice te any of their seniority or other rights. 


_WE WILL NOT interfere with the efforts of the OFFICE 
AND PROFESSIONAL EMPLOYEES INTERNATIONAL UNION, 
LOCAL 424, AFL-CIO to negotiate for and represent 
the employees in the appropriate bargaining unit 
as exclusive bargaining agent. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND #NGINEMEN 


(Representative) 


eer A TE a a LT TTS 


_ This Notice must remain posted for 60 consecutive days from the date of posting, and must not be 
nitered, defaced, or covered by any other material. 
If employees have any question concerning this Notice or compliance with its provisions, 
hey may communicate directly with the Board's Regional Office, 720 Bulkley Sldg.. 1501 Euclid 
Avenue, Cleveland, Ohio 44115 (Tel. No. 621-4465) 


hax. yA 2/7 7 


CUES S$ 
168 NLRB No. 93 D-413 
Cleveland, Ohio 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


BROTHERHOOD OF LOCOMOTIVE 
FIREMEN AND ENGINEMEN 


and Case No. 8-CA-4429 
OFFICE AND PROFESSIONAL EMPLOYEES 
INTERNATIONAL UNION, LOCAL 425, 

AFL-CIO 
DECISION AND ORDER 

On June 19, 1967, Trial Examiner John G. Gregg issued his Decision in 
the above-entitled proceeding, finding that the Respondent had engaged in 
and was engaging in certain unfair labor practices within the meaning of the 
National Labor Relations Act, as amended, and recommending that it cease and 
desist therefrom and take certain affirmative action,as set forth in the 
attached Trial Examiner's Decision. Thereafter, the Respondent and the 
Charging Party filed exceptions to the Decision, and supporting briefs, 
and the Respondent filed a brief in answer to Charging Party's cross-exceptions. 

Pursuant to the provisions of Section 3(b) of the Act, the National 
Labor Relations Board has delegated its powers in connection with this case 
to a three-member panel. 

The Board has reviewed the rulings made by the Trial Examiner at the 
hearing and finds that no prejudicial error was committed. The rulings are 
hereby affirmed. The Board has considered the Trial Examiner's Decision, 
the exceptions and briefs, and the entire record in the case, and hereby 
adopts the findings, conclusions, and recommendations of the Trial ES 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board adopts as its Order the 
I/We do not agree with the Respondent that, in the circumstances of this 


case, the Board should in the exercise of its discretion decline to 
assert jurisdiction herein in favor of arbitration. 


168 NLRB No. 93 


D-413 
Recommended Order of the Trial Examiner, as modified below, and hereby orders 
that the Respondent, Brotherhood of Locomotive Firemen and Enginemen, Cleveland, 
Ohio, its officers, aaeute tard representatives, shall take the action set forth 
in the Trial Examiner's Recommended Order, as herein modified: 
1. In paragraph 2(d), in line 3 thereof, substitute for the words 


"to be furnished" the words "on forms provided. .. ." 


2. Substitute, in the first and last paragraphs of the Appendix 


attached to the Trial Examiner's Decision, "local 425" instead of “Local 424." 

3. The address and telephone number for Region 8, appearing at the 
bottom of the Notice attached to the Trial Examiner's Decision, is amended to 
read: Federal Office Bldg., Rm. 1695, 1240-East 9th St., Cleveland, Ohio 44199, 
Tel. No. 522-3738. 967 
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Dated, Washington, D. C. 


ee ee nereeer eee eel 
Prank W. McCulloch, Chairman 
Gerald A. Brown, 


Sam Zagoria, Member 
NATIONAL LABOR RELATIONS BOARD 


IN YUE UNITED STATUS COURT OF APPEALS 
FOR TIES DLSTRICL OF COLUMBIA CIRCGULT 


OFFIC AND PROFESSLONAL EMPLOYERS ; 3 
INTERNATIONA), UNION, LOCAL 425, AFL-CIO, 


Petitioner, 


v. "No. 21,550 


NATIONAL LABOR RELATIONS BOARD 
Respondent, 


and 


BROTHERNOOD OF LOCOMOTIVE FIREMEN 
AND ENCINEITUN, 


Intervenor. 
KRM ERE ENE KE EK AKER KEKE 


BROTHERUOOD OF LOCOMOTIVE FIREMEN 
AND ENGIUEHEN, 


Petitioner, 
No. 21,710 
Vv. 
NATIONAL LABOR RELATIONS LOAN), 
Respondent, 


and 


OFFICE AND PROFESSIONAL EMPLOYERS 
INTERNATIONAL UNION, LOCAL 425, AFL-CIO, 


Intervenor. 


PREHEARING CCNFERENCE S'ILPULATION 
Pursuant to Rule 38(I:) of the Rules of this Court, the parties, 


* subject to the Court's approval, hereby stipulate and agree as follows: 


. I, ISSUES 

‘In No. 21,710, the questions presented are: 

1, Whether the Board properly asserted jurisdiction over this 
proceeding. 

2. Whether substantial evidence on the record as a whole 
supports the Board's conclusion that the Brotherhood of Locomotive 
Firemen and Bader (hereafter the employer) violated Section 8(a)(5) 
and (1) of the Act by unilaterally establishing a classification of 
auditors, exempt from the classifications included within the bargaining 
unit, and by sclecting two employees Fon within the unit, placing them 
on leave of abesned from the unit, and assigning them to the exempt 
classification £5\ perfork auditing work formerly performed on a part 
time voluntary basis by employces within the unit. 

3. Whether the Board properly ordered the employer to restore 
the status quo ante by rescinding its act of establishing a new 
classification, and by restoring the employecs who were assigned to 
that classtfication to their former status within the unit. 

In No. 21,550, the question presented is: 


Whether the Board erred in refusing to grant the further relic£ 


requested by the Office and Professional Frpleyecs International Union, 


Local 425, AFL-CIO (hereafter the Union). 
II. JOINT APPENDIX 
1. The record in this case shall be reduced to a joint appendix 
to be comprised of the materials each party may designate, which shall 


be prepared by the xcrox method provided for in Rule 16(j) of this Court. 


Rach party will pay the printer dhrectly for its’ share of the printing 


‘ cost and mailing expenses. The Unfon shall include in its designation 


the Board's Decision and Order, the Trial Examiner's Decision, this 


stipulation and the Court's order thereon) If the Union and the 
employer designate the same materials, they shall divide the costs of 
reproducing that material. 

2. The Union and the employer shall serve their respective 
designations at the time they serve their briefs upon the Board; and 
the Board shall serve its designation within ten days thereafter. 
Pursuant to Rule 16(j), seven copies of the joint appendix will be 
filed with the Court. The Unfon shall ve responsible for reproducing 
and filing the joint appendix, which it will file by the date its reply 
‘brief is due. 

3. It is further agreed that the parties and the Court may 
refer to any portions of the ofiginal transcripts or record or exhibits 
herein which have not been reproduced, it being understood that any 
* portions of the record thus referred to will be reproduced in a 
supplemental joint appendix if the Court so directs. 

III, THE BRIEFS 

1. The parties agree that the briefs may initially be filed 
in typewritten form. Printed copies of all briefs shall be filed and 
served by the date the reply briefs are due. Since the xerox method 
will be used for the preparation of the joint appendix, record references 
in the bricfs shall follow the pagination of the original transcript 


and exhibits. 


2. 
Court s 
petitioners' bricfs; 


thereafter, 


The briefs of the Union and the employer will be due in 
imultancously on the date sct by the Court for filing of 
the Board's bricf will be due twenty-five days 


-The Union and the employer will file their reply bricfs, 


{ff any, within fifteen days after the Board's brief is filed 


Dated at Washington, D.C., 


this 12th day of April, 1968. 


Dated at 


“! 


day of Vs 


this “{ 


pated at Learcleade © 


AL 
this/ 7” day of (f \v 
G, 


7 
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‘ 


—~Fareel Hallot-prevest 
Assistant General Counsel 
NATLOUAL LABOR RELATIONS BOARD 


Bs NU Eo, ley 


~~ Joseph c. . Finley iniey— 


‘Counsel for Office and Professional 


.Employees International Union, 
Local 425, AFL-C10 


Slane Os 


Harold CG. Heiss 
Counsel for Brotherhood of 
Locomotive Firemen and Engineuen 


wy i 


vUntted States Court of Apprals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,550 September Term, 1967 


Office and Professional Employees Unter! Stas 
International Union, Local 425, AFL-CIO, toy th 
Petitioner, 
ve hi 
National Labor Relations Board, 
Respondent, 
Brotherhood of Locomotive Firemen 
and Enginemen, 
Tatervenor. 


No. 21,710 
Brotherhood of Locomotive 
Firemen and Enginemen, 


Petitioner, 


ve 
National Labor Relations Board, 
Respondent. 


Before: Tamm, Circuit Judge, in Chambers. 


QRERER 


Counsel for the parties in the above-entitled cases 
having submitted their stipulation pursuant to Rule 38(k) 
of the General Rules of this Court, and the stipulation 
pein’ been considered, the stipulation is approved, and 

> 


ORDERED that the stipulation shall control further 
proceedings in these cases unless modified by further order 
of this Court, and that the stipulation and this order shall 
be printed in the joint sppendix herein. 


RECEIVED 


ems 
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| STATES COURT OF APPEALS No. 21,550 


Office and Professional Employces International Union,Local 425, AFL-CIO 
Petitioner 
Vv. 
National Labor Relations Board 
Respondent 
and 


Brotherhood of Locomotive Firemen and Enginemen 
Intervenor 


No. 21,710 


Brotherhood of Locomotive Firemen and Enginemen 
Petitioner 
v. 
National Labor Relations Board 
Respondent 


and 


Office and Professional Employees International Union,{!.ocal 425, AFL-CIO 


Intervenor 


ON PETITIONS TO REVIEW AND A CROSS-PETITION TO ENFORCE 
DECISION AND ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD 


VOLUME II 


(i) 
INDEX 


Volume I 
Case Nos. 21,550 and 21,710 


Decision and Recommended Order of the Trial Examiner 

Decision and Order of the National Labor Relations Board 

Prehearing Conference Stipulation 

Court's Order of April 30, 1968, Approving Prehearing 
Conference Stipulation 


Volume II 


E. Excerpts from Transcript of Proceedings in Case No. 8- -CA~4429, 
Before the NLRB, Thursday, March 9, 1967 


Transcript Page 


Cover Page 


Witnesses: 


H. E. Gilbert 
Direct 


Wade A. McCool 
Direct 


Cross 


Joseph W. Whitcly 
Direct 


Transcript Page 


Joseph W. Whitely (con't) 
Direct 47 49 
Cross 50 
Recross 59 


‘]. Le. Gilbert 

Direct 64 
71 

74 

79 

87 

90 

96 

105 

110 

113 

117 

Redirect 124 


R. R. Bryant 
Direct 127 
133 
143 
146 
Cross 159 
Cross 161 
170 
Redirect 171 
Recross 172 
Redirect | 174 


Wade A. McCool 
Direct 176 
Cross 180 


F. Exhibits 


1. General Counsel's 2 Certain pages of transcript of 
testimony of R. R. Bryant at 
hearing in Brotherhood of Loco- 
motive Firemen and Enginemen 
145 NLRB 1521 


General Counsel's 3 


General Counsel's 4 


General Counsel's 5 


General Counsel's 6 


General Counsel's 7 


General Counsel's 8 


General Counsel's 9 


General Counsel's 10 


General Counsel's 11 


Certain pages of 1965 Agreement 
between the Brotherhood of Loco- 
motive Firemen and Enginemen 
and the Grand Lodge sania (are 
Association 


Certain pages of 1966 ee 
between the Brotherhood of Loco- 
motive Firemen and Enginemen and 
the Office and Professional Employees 
International Union, Local 425 


Letter to Charles E. Spangler from 
R. R. Bryant, dated October 31, 1966 


Letter to Charles E. ee from 
R. R. Bryant, dated October 31, 1966 


Audits Conducted During 1962 
Audits Conducted During 1962 (continued) 
Audits Conducted During 1963 
Audits Conducted During 1964 
Audits Conducted During 1964 (continued) 
Audits Conducted During 1965 
Audits Conducted During 1966 
Audits Conducted During 1966 (continued) 


Redraft #1 of Proposals Submitted by 
Employees on March 15, 1966 - and 
Wage Commission on March 18, 1966, 
dated September 12, 1966 | 


Letter to R. R. Bryant from E. A. 
Blazy, dated October 24, 1966 


Letter to FE. A. Blazy from R. R. 
Bryant, dated October 31, 1966 


Proposal Submitted by Wage Commission 


f? 


COs 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Eighth Region 


In the Matter of: 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN 


and Case No. 8-CA-4429 


OFFICE AND PROFESSIONAL EMPLOYEES 
INTERNATIONAL UNION, LOCAL 425, AFL-CIO 


| 


National Labor Relations Board, 
Room 300, Bulkley Building, 
1501 Euclid Avenue, 

Cleveland, Ohio, 

Thursday, March 9, 1967. 


The above-entitled matter came on for hearing, pursuant 


to notice, at 10:00 o'clock a.m. 
BEFORE: 

JOHN G. GREGG, Esq., Trial Examiner. 
APPEARANCES : 


RICHARD F. RICE, Esq., National Labor Relations Board, 
Room 720, Bulkley Buildings, 
1501 Euclid Avenue, Cleveland, 
Ohio, appearins on behalf of the 
Counsel, for the General Counsel, 


DONALD W, BENNETT, Esq., Heiss, Day and Bennett, 622. Keith 
Buildin, Cleveland, Ohio 44115) 

appearing on behalf of the 

Respondent. 


HAROLD C,. HEISS, Esq., Heiss, Day and Bennett, 622 Keith 
Building, Cleveland, Ohio 4115) 
appearing, on behalf of the 
Respondent. 


and take the witness stand? 
H. E. GILBERT 
was called as a witness by and on behalf of the General 


Counsel and, having been first duly sworn, was examined and 


testified as follows: 


TRIAL EXAMINER: Please give us your name and address 


for the record. | 
| 


THE WITNESS: I'm H. E. Gilbert, International President 


of the Brotherhood of Locomotive Firemen and Enginemen. dur 


| 
office address is 15401 Detroit Avenue, Lakewood, Ohio. 


DIRECT EXAMINATION | 
| 
Q (By Mr. Rice) You are the president of the Brotherhood 


of Locomotive Firemen and Enginemen, Mr. Gilbert? 


A I am. 


MR, RICE: Now, Mr, Examiner, I would request permission 


to examine this witness under Section 43(b) of the Federal 
| 
| 

Rules, 


TRIAL EXAMINER: Normally, we grant this request. Are 


there any objections, Mr. Bennett? 


MR, BENNETT: No, sir. I think it's clear that this 


| 
is not Mr. Rice's witness. 


TRIAL EXAMINER: Proceed, counsel. 
| 


Q (By Mr. Rice) Now, Mr. Gilbert, would you explain what 


field audits are? 


| 
A The audits that are conducted of the books of our local 


lodges' financial secretaries and our ;reneral grievance 
committees' secretary-treasurers and our lerislative and 
education boards' secretary-treasurers, 

Q Now, Mr. Gilbert, would you tell us what type of 
employees are employed at your Cleveland, Ohio headquarters? 
A Well, there are various classifications of the employees. 
Do you want me to enumerate them? 

Q Would you tell us -- 

A I can tell all the classifications -- 

Q Well, let's shorten it. Who represents or what labor 
organization represents the office clerical employees? 

A Those that are in the unit are represented by the Office 
and Professional Employees International Union, Local 425. 

Q Prior to the time that these employees were represented 
by the Office and Professional Employees International Union, 
who represented the office employees? 

A An association known as the Grand Lodge Employees 
Association. 

Q Now, have employees in the unit represented by the 


Office and Professional Employees International Union, Local 


425, and the employees who were represented by the Grand Lodge | 


Employees Association performed auditing work? 
Yes, they have performed that work that has been necessar} 
fo be done. 


Now, prior to October 31, 1966, and going back for a 


five-year period, did the office employees in the unit 

represented by the Grand Lodge Employees Association and the | 
office and Professional Employees International Union perform i 
all the auditing, work? 


} 


A What auditing was done, that's correct. : 

THE WITNESS: ‘Can I get my file? 

TRIAL EXAMINER: Oh, certainly. 

THE WITNESS: I'11 need another file. 

MR, BENNETT: I'11 give it to you (handing briefcase to 
witness). : 
THE WITNESS: Okay. 

TRIAL EXAMINER: Take your time, relax. 


THE WITNESS: I don't stay any other way than relaxed. 
i 


TRIAL EXAMINER: That's good. 


MR, RICE: Mark this G.C, 3. 


(The document above-referred to 
was marked General Counsel's 
Exhibit No. 3 for identification. 
Q (By Mr. Rice) Now, Mr. Gilbert, I will hand you what 
| 
has been marked for identification as General Counsel's 


Exhibit No. 3. Would you look at that, please? 


A Yes, sir. 


Would you tell us what that exhibit is? 


A This is a Schedule of Wages and Working Conditions of 
| 
Grand Lodge Employees and the Brotherhood of Locomotive 


Firemen and Enginemen, as revised September 1, 1965. 
| 


f Q Now, woulg yOU look at that documen 
|! 


t and tei1 US WNcene; 
or not there is any Provision in the docum ayment H 
H 

of employees Performing auditing work? 


A (Leafing through exhibit) No sir, not per se, 


There is no provision concerning 


What page is that Provision on? 


Page 4. 


Would you read that Provision for us? 


Q SO, an employee who performed an audit at a lower rate 
than the Statistical Clerk would get a Statistical Clerk pay? 
A He would be paid in keeping with the provision of this 


contract. 


TRIAL EXAMINER: Let me see if I understand. 


If an employee who had some title other than Statistical 


Clerk but who was paid or who was considered to be a lower 


i 


classification or a lower pay classification, when this 
employee was not performing auditing work he would be paid 
at his normal classification rate, is that correct? 

THE WITNESS: That's correct. 

TRIAL EXAMINER: However, when you use that man as an 
auditor, he would be paid at the rate of the Statistical 
Clerk, is that correct? 

THE WITNESS: No less than that. 


| 
TRIAL EXAMINER: No less than that. Thank you. 


MR. RICE: I offer into evidence what has been marked 
as General Counsel's Exhibit 3. 

TRIAL EXAMINER: Any objection, Mr. Bennett? 

MR, BENNETT: No, sir. 

TRIAL EXAMINER: It will be received as marked. 
(The document above-referred to 
heretofore marked General 
Counsel's Exhibit No.3, was 
received in evidence. ) 


MR, RICE: G.C. 4. 


Q Now, would you look at that document and teil us wncvner 
or not there is any provision in the document for the payment 
of employees performing, auditing work? 

A (Leafing through exhibit) No sir, not per se. 

Q There is no! provision concerning the amount that 
employees would be paid if they performed auditing work? 

A There is a provision that provides the minimum pay that 
will be paid employees who do work customarily performed by 


the Statistical Clerk. There is no reference in this agree- 


ment or any others that we have ever had to auditors. 

Q What page is that provision on? 

A Page 4. 

Q Would you read that provision for us? 

A "An employee performing the work customarily performed 
by the Statistical Clerk will receive no less than the rate 
of the Statistical Clerk when such service is performed at 
other than the Grand Lodge Office." 

Q Now, if an employee performed auditing work, was an 
employee in the unit who performed auditing work, was he 


paid pursuant to that provision? 


A That depended on the classification of the employee who |! 


may be doing the work. 
Q if the employee was of a lower classification than the 
Statistical Clerk, at what rate would he be paid? 


A He would be paid at the rate of the Statistical Clerk. 


| 
Q So, an employee who performed an audit at a lower rate 

: 
than the Statistical Clerk would get a Statistical Clerk pay? 
A He would be paid in keeping with the provision of this 


contract. 


TRIAL EXAMINER: Let me see if I understand. 


If an employee who had some title other than Statistical 
Clerk but who was paid or who was considered to be a lower 


classification or a lower pay classification, when this 


employee was not performing auditing work he would’ be paid 
| 
at his normal classification rate, is that correct? 


THE WITNESS: That's correct. 


TRIAL EXAMINER: However, when you use that man as an 
auditor, he would be paid at the rate of the Statistical 
Clerk, is that correct? i 

THE WITNESS: No less than that. 

TRIAL EXAMINER: No iess than that. Thank you. 

MR, RICE: I offer into evidence what has been marked 


as General Counsel's Exhibit 3. 


TRIAL EXAMINER: Any objection, Mr. Bennett? 
MR, BENNETT: No, sir. | 
TRIAL EXAMINER: It will be received as marked. 


(The document above-referred to 
heretofore marked General 
Counsel's Exhibit No. 3, was 
received in evidence. ) 


MR. RICE: G.C. 4. 


(The document above-referred to 
was marked General Counsei's 
Exhibit No. 4 for identification. )j 


Q (By Mr. Rice) Mr. Gilbert, I now hand you what has een 
marked for identification as General Counsel's Exhibit 4. 
Would you 100k at that document, please? 
A Yes, sir. 
Q Could you tell us what that exhibit is? 
A Schedule of Wages and Working Conditions of Grand Lodge 
Employees of the Brotherhood of Locomotive Firemen and 
Enginemen represented by the Office and Professional 
Employees International Union, Local 425, revised October 1, 
1966. 
Q Now, directing your attention to that exhibit, does the 
same provision appear in that contract as appeared in the 
previous concerning the payment for employees performing the 
auditing work? 

It does. 

And on what page does it appear? 

Page 4. 2 

MR. RICE: I offer into evidence what has been marked 
for identification as General Counsel's Exhibit 4. 

MR. BENNETT: No objection. 

TRIAL EXAMINER: No objection? It will be received as 


marked. 


(The document above-referred to i 
heretofore marked General Counsel’ 
Exhibit No. 4, was received in 
evidence. ) 


Ss 


Q (By Mr. Rice) Now, directing your attention to the year 


1966, were any persons appointed to the position of General 


Organizer to perform auditing work? 


A Yes, sir. 

Q And when were these persons so appointed? | 
As of November 1. : 
That's 1966? : 

I understood that would be the year you had identified. 

Who was appointed? | 

Mr. Charlies Foster and Mr. Charles Spangier. 
MR. RICE: That's G.C. 5. : 

(The document above-referred to 
was marked General Counsel's 
Exhibit No. 5 for identification. ) 

Q (By Mr. Rice) Now, Mr. Gilbert, I hand you inates been 

marked for identification as General Counsel's Exhibit 5. 

Would you look at this, please? 

A Yes, sir. 


Q Can you identify that exhibit? 


A This is a communication addressed to Mr. Spangler by the 


General Secretary and Treasurer Bryant in which it grants a 


1eave of absence requested by Mr. Spangler for a period of 


one year. é 


received as marked. 
(The document above-referred to 
heretofore marked General Counsel 
Exhibit No. 6. was received in 
evidence. ) 
Q (By Mr. Rice) Mr. Gilbert, prior to the time that you 
appointed Mr. Foster and Mr. Spangler as General Organizers 
to perform auditing work, did you notify the Office and 
Professional Employees International Union that the Brotherhoo 
intended to so appoint these employees to these positions? 
A There was no written evidence. 
Q Was there any oral? 
A Only in relation to some communications that had been 
received, in the nature of a grievance offer, the contacts 
being made by Mr.’ Bryant with a number of employees in the 
General Secretary and Treasurer's Office requesting as to 
whether or not they would be.interested in obtaining a job 
as General Organizer to perform the organizing -- or the 
auditing work, three of whom happened to be in this room. 
Q So that employees were contacted concerning whether or 
not they were interested in this job? 
A Yes. 
Q But was the Union given notification of this? 


A As I indicated, not in writing. It is just through the 


source that I have mentioned, two of the men that are here on 


the committee were contacted for this purpose. 


Q They were contacted concerning their interest in the job? 


MR. BENNETT: That was in 1964, I believe. 


A Under those circumstances, a11 the men identified here 


| 
were members of the unit, the classifications were within the 


unit. 


MR. RICE: Just for the record, that decision came out 
February 5, 1964. 

THE WITNESS: I have had so much going on the last three 
or four years, I can't keep track of what's taking place in 


which year. 


TRIAL EXAMINER: It's understandable, Mr. Gilbert. 


Q (By Mr. Rice) Now, I will hand you what's marked for 


| 
identification as General Counsel's Exhibit T(c). Would you 


look at that, please? 
A Yes, sir. 
Q Now, could you tell us if all the employees listed on 
there who have performed audits were members of the bargaining 
unit? 
A The job classifications were within the unit, yes, sir. 
TRIAL EXAMINER: Actually, you don't know if those 
particular piotces were within the unit, but the classifi- 
cations appear to be within the unit. Is that 16? 
THE WITNESS: -Yes, sir. : 
I think we are talking about the classification rather 


than the employee, aren't we, anyway? 


| 
MR, RICE: Yes, but the job classifications were within 


the bargaining unit? 

THE WITNESS: Yes, the job classifications were, 

Q (By Mr. Rice) I now hand you General Counsel's Exhibits 
7T(d) and (e). Would you look at those exhibits? 

They're descriptions of audits conducted in 1964, is that 
correct? 
A Yes, sir. 
Q Now, would you tell us if the job classifications of the 
‘individuals performing those audits were job classifications 
within the bargaining unit? 
A Thst depends on what date in the year, if the unit was 
established in '64, whether they are or not. 

There's one'here that would not be, if it happened before 
the unit was established, and he would be, if he -- he 
wouldn't if it was done after the unit was established. 

Q Who was that? 

A That's Supply Clerk. 

Q So the Supply Clerk was excluded from the unit at some 
point in time by the Board, actually on February 5, 1964? 

A Well, whatever the date was, and that would be controllins; 
insofar as the answer is concerned to whether he was in, 
whether the classification was in or out of the unit. 


Q That would be the only job classification in there, that 


of Supply Clerk? 


A That's the only one I see, yes, sir. 


| 
Q I now hand you what is General Counsel's Exhibit 1h Ce) 


Would you look at that, please? 


Now, those were the audits conducted during the year 


19605, is that correct? 5 

A Yes, sir. : 

Q Now, would you tell us, the job classifications that: 
appear on General Counsel's 7(f), were those ali within the 
bargaining unit? : 

A Yes, sir. 


Q They were? 


A They were. 
Q I hand you now what has been marked as General Counsel's 
Exhibits 7(g) and 7(h) and ask you to look at those documents. 
Now, am I correct, those were the audits conducted during 
the year 1966? | 
A Yes, sir. | 
Q Now, would you tell us if all of the employers or all of 
the job classifications of the employees appearing thereon 
were within the bargaining unit? 
A They are not. | 
Q And -- : 
A And never have been, 
Q What? : 


And never have been, the ones that are exceptions. 
And will you tell us which ones those are? | 


The classification identified as Auditor. 
Q The rest then would be encompassed within the bargaining 
unit? 
A Yes, sir. 
Q And when did the Auditor first commence or perform an 
audit for the first time? 
A Subsequent to November 1, 1966. 
Q Prior to November 1, a11 of the audits were performed 
by job classifications that were within the unit? 
A With the exception of the one I mentioned. 
Q I'm talking about the year '66. 
A Oh, you said all of the -- 
Q I'm talking about only on that. 
A Oh, yes, with the exceptions, I thought you meant ali of 
them, I'm sorry, 

TRIAL EXAMINER: I thought the same thing, Mr. Gilbert, 
Q (By Mr. Rice) I'm talking about the year, just the year 
1966, the first ten months of that year. 


A Well, then, the others -- other than the others, other 


than those identified as Auditor. were classifications within 


the unit. 
Q I see. 
TRIAL EXAMINER: Off the record, please, 
(Discussion off the record. ) 


TRIAL EXAMINER: A111 right, gentlemen, back on the record 


MR. RICE: Could we have just a minute or two? 


TRIAL EXAMINER: Let's take five, 


(Recess had. ) 


TRIAL EXAMINER: A121 right, on the record, 


Q (By Mr. Rice) Mr, Gilbert, to clear up a portion of 
your testimony, when an employee listed on Genera’ Counsel's 
Exhibits 7(a) through 7(h), performed an audit, then he's 
listed as "Individual Performing Audit" and "Job Classifice- 
tion", Was CEES individual in that job classification at.the 
time he peromnee that audit? 


| 
A I understand that he was. 


Q And then, at least, going through the year 1962, as I 
| 
understand, all these employees were in job classifications, 


when they performed an audit, that were within the bargaining 


unit? | 


A Yes, there was as few as two and as many as ten job 
classifications in the year who may have performed audit but, 


| 
at least, those job classifications were within the unit, 


yes, with those exceptions noted. 


Q That would apply to ail the years listed here with the 


exception, of course, that we have of Mr, Atkinson who was 


| 
the Supply Cierk and that classification was excluded from 
| 
the unit -- that would be in the year 1964 -- and, at least, 
| 


if that audit was performed after he was excluded, he would 


not have been in the unit? 


The job classification would not have been in the unit, 
Would have not. 
MR. RICE: G.C,. 8. 

(The document above-referred to 


was marked General Counsel's 
Exhibit No. 8 for identification 


Q (By Mr. Rice) I hand you now, Mr. Gilbert, what's been 
marked for identification as General Counsel's Exhibit 8, 
Would you look at that, please? 


Could you tell us what that exhibit is? 


A Well, this is a portion of the submission that was given 


consideration by the Wage Commission and the OPEIU in our 
recent negotiations. 

Q And when did these negotiations commence? 

A Well, I think September 8, somewhere along there, 1966. 

Q And this was one of the proposals submitted by the Wage 
Commission to the bargaining committee of the Office and 
Professional Employees International Union? 

A Yes, sir, 

Q Directing your attention to Article 1(a) - (1), couid 

you tell us what that proposal was? 

A This proposal contemplated that we would eliminate two 
classifications in the General Secretary and Treasurer's Depart- 
ment, "Assistant Tabulating Clerk" and "Insurance Actuarial 
Clerk", and then we proposed exempted positions of "Programmer "i, 
"Insurance Underwriting Supervisor", and "Auditors". 


Q Now, did the Wage Commission of the Brotherhood of 


| 
Locomotive Firemen and Enginemen withdraw this proposal? 


A Eventually it was, when settlement was made, 


Q And the parties reached an agreement on a new contract 


which would be General Counsel's Exhibit 4 (chontng paper to 


witness )? 


A That's correct, 


MR. RICE: I offer into evidence what is marked for 


identification as General Counsel's Exhibit 8, 


MR. BENNETT: No objections. 
| 
TRIAL EXAMINER: No objection? It will be received as 


marked, . | 


(The document above- referred to 
heretofore marked General Counsel}s 
Exhibit No. 8, was received in 
evidence. ) 

MR. RICE: G.C. 9. 


(The document above- referred to 
was marked General Counse1's 
Exhibit No. 9 for identification. 


(By Mr. Rice) 


Now, Mr. Gilbert, I hand you what is ewe 


identification as General Counsel's Exhibit 9. Would you 


look at that exhibit, please? 
A Yes. 
Q Could you tell us what that exhibit is? 


A I'd have to say it's a little difficult to read but I 
| 
have a copy of it here in my own file. 


It's a communication addressed to the General Secretary 


TRIAL EXAMINER: Counsel, are you ready to resume? 

MR. RICE: Yes, sir. 

I now call to the witness stand Mr. McCool. 

WADE A, McCOOL 

was called as a witness by and on behaif of the General 
Counsel and, having been first duly sworn, was examined and 
testified as follows: 

TRIAL EXAMINER: Give your name and address for the 
record, please. 

THE WITNESS: Wade A. McCool. 

Do you want my home address or business address? 

TRIAL EXAMINER: Either one. 

THE WITNESS: 15401 Detroit Avenue, Brotherhood of 
Locomotive Firemen.and Enginemen, 

DIRECT EXAMINATION 

Q (By Mr. Rice) Where are you employed, Mr. McCool? 
A I'm a Grand Lodge Clerk at the Brotherhood of Locomotive 


Firemen and Enginemen. 


Q What is your job classification with the Grand Lodge? 


A Research and Education Assistant No. 1. 

Q Now, do you hold any position in the Office and 
Professional Employees International Union, Local 425? 
A Yes, sir. 

Q And what is that position? 


A I'm the Local Steward of the President's Department. 


exempt jobs and these jobs - excluded from the bargaining 


unit. 
Q This was submitted at the meeting? 
A Of September 8. 

September 8? 

Correct. 


MR, RICE: I offer into evidence what's marked for 


identification as General Counsel's Exhibit 11. 


MR. BENNETT: No objection. 


| 
TRIAL EXAMINER: No objection? They may be received as 


marked. | 


(The document above-referred to 
heretofore marked General Counse1' 
Exhibit No. 11, was received in 
evidence. ) 


Q (By Mr. Rice) Now, at any time was the proposal which 
is General Counsel's Exhibit 11 withdrawn by the Brotherhood 
of Locomotive Firemen and Enginemen? 
A Yes. 
And would you tell us when this was withdrawn? 
September 20th, 1966. 
Now, after the proposal which is marked as General 


Counsel's Exhibit 11 was withdrawn, did the parties reach 
agreement on a contract? 


A They did. We reached an agreement, a tentative agreement 
subject to the ratification of the membership. 


Q When was this reached? 


A September 20th, 1966. 
Q I will hand you now General Counsel's Exhibit 4 and ask 
you to look at that, please. 

Can you tell us what that exhibit is? 
A This was the final agreement reached between the 
Brotherhood of Locomotive Firemen and Enginemen and the Office 
and Professional Employees International Union, Local 425, 
which was finally agreed to on September 23rd. 
Q Now, does that agreement contain a provision concerning 
the payment of Auditors? 
A It does, 
Q Would you indicate where that provision is? 
A You will find it on page 4 immediately after the last of 
the grade classifications of the General Secretary and 


Treasurer's Department. 


Q I now hand you what's marked as General Counsel's 


Exhibit 3. Would you look at that exhibit? 

A Yes. 

Q Could you teil us what that exhibit is? 

A This wes the agreement reached between the Brotherhood 
of Locomotive Firemen and Enginemen and the old Grand Lodge 
Employees Association, effective September 1, 1965. 

Q Now, does that agreement contain a provision regarding 
the payment of employees performing auditing work? 


A It does, 


Q Would you indicate that provision? 
A Again, it appears on page 4, immediately following the 
last classifications of the General Secretary and Treasurer's 
Department. : 

Q Is that provision the same as the provision in the 
contract between the Brotherhood and the Office a 
Professional Employees Union? 

A It is. I think you will find it is taken word for word. 
Q Now, at any time after the signing of the agreement in 
September of 1966, did the Brotherhood of Locomotive Firemen 
and Enginemen make any change in the persons performing the 
auditing work? 
A They did. 
Q And when did this take place? | 


MR. BENNETT: Mr. Examiner, I think I should object here 


to this just for the point of having the better evidence and 


the correct evidence. We are not disputing what happened. 
I don't believe Mr. McCool is in a position to indicate 


for us what change was made, if any, in the manner in which 


an auditing work had been appointed. He's not in that 


department. He's not the steward of the organization for 


that department nor is he -- I believe the title is -- Chief 


Steward for the organization. 


We are not disputing the fact. I just don't believe 


Mr. McCool is the correct one to Give us this evidence. 


TRIAL EXAMINER: What is your position on that, counsel? 
MR, RICE: The question, of course, was a preliminary one 
and I think that he is qualified to give an answer to this 


question since -- 


TRIAL EXAMINER: Will you please read that question back, 


Mr. Reporter? 

THE REPORTER: (Reading): "Q Now, at any time after the 
signing of the agreement in September of 1966, did the 
Brotherhood of Locomotive Firemen and Enginemen make any 
change in the persons performing the auditing work? 

"A They did. 

"Q And when did this take place?" 

TRIAL EXAMINER: Do you propose to have this man testify 
about what they did? 

MR, RICE: No, I do not propose to do that at all from 
this witness. 

TRIAL EXAMINER: I'm inclined to overrule your objection, 
Mr. Bennett, and' take this as it goes. If I feel it's 
prejudicial, I will reverse myseif. 

Proceed, 

Q (By Mr. Rice) And when was this done? 

A Approximately November 1, 1966. 

Q Now, prior to the time, prior to November 1, did the 
Brotherhood of Locomotive Firemen and Enginemen notify the 


Office and Professional Employees Union of its intention to 


make this change? 
A They did not. 
MR. RICE: Nothing further. | 
CROSS EXAMINATION : 
Q (By Mr. Bennett) Mr. McCool, you have indicated who took 
part in the negotiations prior to the currect contract. I 
gather youwre present at those negotiations? 


A I was present on al1 meetings in September, yes, sir. 


Q And the major negotiations took place between September 8 


| 
and September 24, did they not? 
| 


A They did, sir. 
Q And you indicated a number of people who were present, 


at least, on September 8. They were not all present at all 


of the negotiating -sessions, were they? 
A That's correct. 
Q You were, of course? 

I was present at all meetings. 


Who was present for the BLF&E? 


Do you want the names or do you want the body? 
What is the body and who appeared -- | 
Well, the Wage Commission, which is comprised of the 
| 
International President Mr. H. E. Gilbert, the Assistant 
President M, W. Hampton and the General Secretary and 
Treasurer R. R. Bryant, the Editor and Manager Mr. William 


C. Midcap; and the Board of Directors which is comprised of 


four. 

Q Now, when you met, sir, on September 8, you already had 
some proposals which had been submitted both by the Wage 
Commission and the Office Employees, is that correct, sir? 

A The proposals submitted on behalf of the Employees were 
submitted by the old Grand Lodge Employees Association carried 
over from March. Now, I was not a member of this committee 
at that time. 

Q But there were some original proposals in March, is that 
correct, sir? 

A That is correct, sir. 

Q On September 8th, there were some other proposals? 


A That is correct. 


Q The ones that are marked as Exhibit 11, is that correct? 
A 


I'm not familiar offhand -- (Trial Examiner shows paper 
to witness) well, yes, you are correct. | 
Q And there were other proposals, were there not? 
A That is correct, there were proposals submitted by both 
sides. 
Q On September 8th, sir? 
A On September 8th. 
Q Were there proposals submitted by both sides on other 
dates after September 8th? 
A I would have to answer, to my knowledge, no, that 


basically that all the proposals that were submitted and 


| 
discussed were submitted on September Sth. 
Q Well, there were then negotiations after September 8th, 


was there not, a redefining of the proposals and different 
| 
alternatives suggested during negotiations? | 


A This is correct, after meeting, we mutually = we had 


/ 


agreed to withdraw several proposals so we arrived at the 
document, except for shuffling the papers, and I think it 
was indicated September 12 in which the current proposals 


which were presently before the negotiating committees were 


redefined in that document of September 12. 
Q Now, in regard to Exhibit 11 again, sir, this proposal 
of the Wage Commission in regard to the exempt positions, 
how was that first presented to the Office Employees? Was 
that orally or by letter or by written document? 
A Well, that was presented -- they passed the proposal 

| 


around which is identified as Exhibit 11 and they discussed 


the proposais for the three exempt jobs out of the General 


Secretary and Treasurer's Department. : 
| 


Q It could have been submitted in various ways, orally, in 
writing, is that correct? | 
A It was oraily and in writing. | 

Q This was one of many proposals both by the wage Commission 
and the Office Employees, was it not, sir? 

A It was. 


Q Would you consider this to have been one of the major 


items that were discussed during the September 8th and 
September 20th? 
A I would say this is a major item in the setting of the 
contract. 
Q Was it a major item which was discussed during that 
period of time? Was there any other major item -- 
A There were major items. 
Q Were wages discussed? 

Wages were discussed. 

Was there quite a hassle over the wages? 

There was quite a hassle over the wages. 

Was merger of the seniority rosters discussed? 


Yes. I would not call it a major hassle though. 


Q All right. What other major items were discussed? 
A 


There was a proposal on job evaluation submitted by the 
Brotherhood; this was a major proposal. Education requirements 
to ve placed on jobs by the Brotherhood; this was a major 
proposal, 

On our side, we had a grievance procedure, union shop 
agreement, wages, numerous other proposals. 

Q Ali ot these different items were resolved in about six 
or seven meetings betweén September 8th and September 20th, 
were they not? 


A I believe the number was -- one, two, three, four, five - 


What was discussed in regard to the Auditors?» 


A The point was brought out, with the merging of the 
Brotherhood of Locomotive Firemen and Enginemen end the Order 
of Railway Conductors and Brakemen and Switchmen's Union of 
North America, that they would have to increase a number of 
audits, possibly auditing all their lodges endbocnes 


committees, the grievance committees and your state legislative 


boards, and this was the reasoning they had given to have the 


Auditors exempted, to put these men in the field for full-time 


positions. 
Q Now, this proposal with respect to the position of 

Auditor would not have eliminated any classification that 
then existed in the unit -- 
A It would not have, no, it would have taken mOnTe away from 
one classification, it -- 
Q It would not have eliminated any classification, would it 
sir? The proposal did not encompass eliminating -- 
A No, not in a short time, no, sir. | 
Q It didn't encompass it at any time -- 


Well, when you -- 


-- eliminating the job classifications from the contract, 


No, sir. 


All right. Now, it was then explained to you that for 


some reason, auditing work would have been or it was 


contemplated that auditing work was to be increased, is that 
correct? 
A That is right. 


Q All right. Now, you have indicated one explanation which 


was given for that. That is a pending merger of the organiza- 


tions. 

Was there any other explanation given for the increase 
in the auditing work, sir? 
al I understand that under the Federal Law and here again 
I'm not the most familiar man about the department -- 
Q Let me interrupt. 

I'm asking you what explanation was given to the 
negotiating committee at this time. 
A I would say basically the merger of the organizations. 
Q Was there any other explanations given also? 
A The change of the Landrum Griffith Bill of '59 and they 
had to increase their auditing. There was more stringent 5 
records, I guess, required from the Financial Secretaries and 
the Secretary and Treasurers. 
Q What other explanation, sir, was given in regard to the 
proposal for the exempt classification of Auditors? 
A Basically this was it, sir. 
Q On how many days was this specific proposal discussed, 
if you recall, sir? ‘ 


A I cannot give you the exact number of days on that, I 


would say two or three, I would imagine. No, it was esieaomie cance 
about every day we met until the agreement was reached. 
Q Well, you recall though that it was only thoroughiy 
discussed on two or three days, sir, do you recall that? 
A I would say that is correct. | 
Q During those negotiations was there any discussions 
between the parties as to whether or not the present contract 
covered the so-called work of auditing? : 
A Yes. 
Q All right, what discussion was had, sir, and by whom? 
A Well, the basic discussion was between the committee, 

| 
the OPEIU Committee, and, I believe, the General Secretary and 
Treasurer Bryant. ) 
Q What was indicated on each side, what was their positions? 
A Well, they maintained the position that to OD aiare seg 
auditing work, they had to have their right of selection of 
who they put out and that with the increase, they post couldn' 
put anybody out as an auditor and I have advanced their 


argument before, 


Q "They" is who, sir? 


A I'm saying the Wage Commission. 
i | 
Q All right. Go ahead, sir. | 
| 

A And we pointed out that under our contract that they 


i . 
could appoint anybody from within the unit and assign him, 


establishing a rate of pay for him by establishing a rate of 
| 
| 
| 
| 


pay under our present contract, and they were not limited to 
who they could select. 

Q Was there any discussion by the Wage Commission as to 
their position on whether or not the present contract covered 
auditing work? 


I am just asking you: Did they state their position? 


A It stands to reason they had to -- it had to be covered 


by the contract, they couldn't have asked to have it exempted. 
Q That wasn't the question. 

I'm asking: What was the position of the Wage 
Commission during the negotiations in regard to the matter -- 
A They just wanted him to be exempted, that's the only 
answer I can give you on that. 

Q You indicated that no one indicated or stated to you 
and your committee that they did not consider the present 
contract as covering auditing work? 

sir. 

right. Now, you indicated the present contract 
contains a provision for the payment of Auditors. 

That is not exactly how it reads, is it, sir? 

A Well, I wasn't on the committee at the time of the 
negotiations of this agreement, but it was my understanding 
that since these men were doing the work of Statistical Clerk 
in the field, which would be auditing, and which it was, I 


believe, it was testified by the General Secretary and 


' 


Treasurer before the NLRB in 1964 that the Statistical Clerk | 
is the Grand Lodge Auditor, I would therefore say this is a 

provision to pay auditing and I know otf no other circumstances 
where a man -- 


MR. BENNETT: Mr. Examiner, I don't think that is 


responsive to my question, I'm giad to have Mr. MeCool's 
comments on it, but I asked him specifically: Does the 
contract state that there will be a certain payment for 
Auditors? 

He's familiar with the contract and it's been testified 
here berore and it's a relatively simple question. 

MR. FINLEY: I think his answer is quite responsive, 

TRIAL EXAMINER: I would like to say, Mr. Bennett, it 
is not a relatively simple question. Ana I woulda be disposed 
to say also that I would like to hear what he has to say. 
Q (By Mr. Bennett) Did you finish, Mr. McCool? 
A Well, just basically, well that this rate was put in by 
the committee in 1965 for payment of people doing auditing 
work out of town. | 
Q That, at least, is the clear understanding in regard to 
this sentence in the contract and that is the way it's been 


applied, is that correct, sir? 
| 


A ‘That is, to my knowledge, yes, sir. 
Q So, when somebody is doing the auditing work, they will 


be paid no less than that of the Statistical Clerk? 


JOSEPH W, WHITELY 
was called es a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined and 
testified as follows: 


TRIAL EXAMINER: Give your name and address for the 


record, please, 


THE WITNESS: Joseph W. Whitely. 4853 Charies Road, 

North Ridgeville, 
DIRECT EXAMINATION 

Q (By Mr. Rice) Were you employed, Mr. Whitely? 
A I'm employed at the Brotherhood of Locomotive Firemen 
and Enginemen. 
Q And what is the job classification? 
A Utility Cierk of the Generai Secretary and Treasurer's 
Department. 
Q Now, do you work in: the bargaining unit represented by 
the Office and Professional Employees International Union? 
A Yes, I do. 
Q Do you hold any position in the Office and Professional 
Empioyees International Association? 
A Yes, I do. 
Q Would you tel1 us what that is? 
A It's the Local Steward from the General Secretary and 
Treasurer's Department. 


Q Were you a member of the Office and Professional 


you to do this audit? 


A Yes. 


Q Could you tell us who that was? 
A Mr. William F, Murray. 

Q Now, during the year of 1965 and after Jenuary, did you 
perform any further audits? | 

A I believe, after January of 1965, the first audit I 
performed was in November, | 

Q And you were a member of the bargaining unit? 

A Yes, I was, sir. | 

Q Now, after October 1966, did you have Boonen to go on 
any audits? 
A Yes. 

Q And when was this? 


A I was assigned to train oreof the Grand Lodge Auditors 


in November. 


Q And who was that? 
A Charles Spangler, | 

And you went with Charles Spangler on an audit? 
Yes, I did, | 


And you showed him how an audit is made? 


Correct, 
| 
| 


Now, are you familiar with Donald Atkinson? 
Yes, I am. | 


Mr. Atkinson, would you tell us what his position was in 


November of 1964? 

A It was a Supply Clerk. 

Q And was that a position included in the bargaining unit 
represented by the Grand Lodge Employees Association? 

A No. 

Q To your knowledge, during 1964, did Mr. Atkinson perform 
any audit? 

A Yes, he performed one. 

Q Now, at any time after he had performed the audit, did 
you hear any discussion concerning his performing audits? 

A Yes, I did. 


Q Could you teil us when this was? 


A Oh, one of the concluding sessions, I believe it was 


August 1965, of the negotiations between the Brotherhood and 
then, the then Grand Lodge Employees Association. I sat in 
as Acting Local Chairman and it was brought up. 
Q Would you tell us what the discussion was and who had 
this discussion? 
A Yes, a question was brought to Mr. Bryant's attention 
at this negotiating session as to the fact that Mr. Atkinson 
was an exempt employee and why he was assigned to audit a 
local, 

I believe Mr. Bryant then stood up and replied to this 
that this was merely in case he returned to the unit, that 


this was training. 


Q Now, you state your first audit was performed in 
January of 1965? 
A Yes, 


Q How were you paid at the time? 


| 
A In January of 1965 I was paid a Utility Clerk's rate of 


pay. 


Q Is a Utility Clerk's rate of pay higher or lower than the 
i 


Statistical Clerk's rate of pay? 


A Lower, 


Q Now, you performed an audit in November of 1965? 


Yes, I did. 


And how were you paid at that time’ 


| 
I was paid at the rate of Statistical Clerk. 


Q And why were you paid at the rate of' Statistical Clerk? 
A 


Due to the contract that was negotiated, effective 
September 1, 1965. 
Q I hand you Generali Counsel's Exhibit 3 and ask 


look at that. 


A Yes. 
Q Would you show us the provision under which you were 

| 
paid when you performed the audit in November 19652 
A It's on page 4, the first paragraph following the rates 
assigned to the General Secretary and Treasurer's Department. 
Q Now, prior to November 1, 1966, did you perform any 

| 


audit during the month of 1966 prior to November? | 


Yes. 
Q And how were you paid at that time? 
A At the rate of Statistical Clerk. 
Q And the rate of Statistical Clerk is higher than your 
rate? 
A Yes, it is. 

MR, RICE: Nothing further. 

CROSS EXAMINATION 

Q (By Mr. Bennett) Mr. Whitely, I understand that you 
have been employed in the Grand Lodge since 1959, is that 
correct? 
A That's correct. 
Q Ali right. At least, during the current negotiations 
for the present contract, you were associated with the 
Office Employees Organization and took part in the negotia- 


tions, is that correct, sir? 


A That's correct. 


Q And to some extent you did that in 1965, is that correct, 
sir? 

A That's correct, 

Q All right. Now, your job classification is Utility Clerk 
is that correct? 

A That's correct. 

Q During 1965, sir, was there enough work for you to do 


as Utility Clerk? Were you fully occupied in your duties? 


And the auditing work falls under his department? 

It's generally assigned out of our department: yes, 

And you work in that department? 
A Yes, I did. 
Q Could you tell us what Mr. Bryant said to you at the time 
he called you to -- 
A I believe I can't give you this word for word, but it's 
more or less along the line that now we have a provision in 
our contract which allows us to issue a leave of absence for 


an employee and I'm considering or it is being considered to 


take these jobs and put them in the field. If you were asked, 
would you accept one of these positions. : 

He, of course, told me the rate of pay that was on them, 
Q So, he was calling you to seek or to inquire about your 


interest in this job? | 
A Yes, I would suppose so. 
MR. RICE: Nothing further. 
MR, BENNETT: I might ask Mr. Whitely one or two 
questions about this last audit in January of 1967, sir. 
RECROSS EXAMINATION 


Q (By Mr. Bennett) First, Mr. Whitely, in the Lineup of 


job classifications in the General Secretary and Treasurer's 
| 
Office, do I understand you correctly that the Utility Clerk 


is paid less than the Statistical Clerk? 


A Yes. 


In 1966, when you went out to perform an audit, what 
rate of pay were you given, sir, that of Utility Clerk or that 
of Statistical Clerk? 
A During 1966, I was given the rate of Statistical Clerk. 


Q Is that true before and after October 1, '66? 


A Yes, I was given the rate of Statistical Clerk when 


assigned out of town. 
Q That's the important point. 

The one audit that you did in January 1967, you did in 
Cleveland, did you not, sir? 

That is correct. 


You were not paid the Statistical Clerk rate of pay, were 


No, I wasn't. 

You were paid the Utility Clerk's rate of pay? 

I was. 

Have you performed any other audit in Cleveland in the past? 
A No, it wasn't. 
Q Did you have any protest as to your rate of pay for this 
January '67 audit or was that your understanding as to how 
audits would be paid for -- 
A That was pert of the contract. 
Q -- when you performed in Cleveland? 
A This wes part of the contract. There was no argument 


over the rate of pay. 


AFTERNOON SESSION 


TRLAL EXAMINER GREGG: Gentlemen, we'11 resume. 
| 


MR. RICE: The General Counsel rests. 


TRIAL EXAMINER: It's your move, Mr. Bennett. 
MR, BENNE’'I: I assume then that the Cnarging Party 
will not call any witnesses. 


MR. FINLEY: No, we have no witness here, 


MR. BENNETT: All right. I will call Mr. Gi 


H, E. GILBERT 
was called as a witness by and on behalf of the Respondent 
and, having been previously duly sworn, was examined and 
| 


testified further as follows: | 


TRIAL EXAMINER: Mr. Gilbert, you are still under 


oath, 
THE WITNESS: I understand that, sir. | 
DIRECT EXAMINATION | 
Q (By Mr. Bennett) Mr. Gilbert, you are the same 
Mr, Gilbert who testified this morning in this proceeding, 
are you not, sir? : 


A Yes, sir. 


| 
Q And I think you indicated that you are the International 
President of the Brotherhood of Locomotive Firemen and 

| 


Enginemen, is that covregt,ishr? 


A I am. 

Q Would you briefly describe that organization for us, 
sir? 

A The Brotherhood of Locomotive Firemen and Erenemen is 
a labor organization, international in scope, representing 
the engineers and firemen, hostiers and hostier helpers, 

on a majority of the railroads in the United States and 
Canada; and it also represents a large number of locomotive 
engineers in the two countries, as well as the hostlers and 
hostier helpers. 

Q What is the Grand Lodge of the BLF&E? 

A The Grand Lodge is the headquarters where the functions 
of the organization from that level emanate. 

Q What are the subordinate units of the BLF&E, and can 
you give us some examples? 

A The subordinate units are generally referred to as 

our local lodges because they are the larger in number. 
However, a11 the units of the operation in the general 
grievance committee field as well as in the legislative 
committee field are subordinate to the Grand Lodge. 


Q Approximately how many local units are there? 


? 


A Including ail the units, there are approximately 1200 


and including the local. lodges and general grievance 
committees and legislative and educational boards. 


Q Are these various local units audited by the Grand 


Lodge of the BLF&E, sir? 
A They are, and have been for some while. 


Q Under what authority are auditors appointed to audit 


the subordinate units? | 


A Under the authority given the International President 


through the Constitution of the Brotherhood of Locomotive 


Firemen and Enginemen, 


Q Approximately how long has this authority been in the 


Consitution, sir? 


A Well, in its present state since 1959. 


| 

Q You may have indicated this previously, Mr, Gilbert, 
i 

but would you again indicate for us basically what is 


involved in an audit of a local unit? 


A Well, an investigation of the monies received and the 


expenditures of those funds are investigated by the auditor 


to ascertain whether they have been legally collected and 


legally expended. 
Q Does this audit normally take Place at the location of 


the subordinate unit, sir? 


| 
A Yes, sir. 


Q And I assume that would be any place in the United 


States and Canada? 


i 
A That's true. | 
Q Now, sir, during 1966, did any change take place in 


the auditing work that was necessary to be performed? 


Yes. 
Q What was that change, sir? 
A We found it necessary because of certain obligations 
of the Grand Lodge in connection with our responsibilities 
under the Landrum Griffith Act to increase the number of 
audits that had been -- that were to be made, above those 
that we had experienced in the years gone by, to the point 


that it necessitated the assignment of full-time auditors. 


Q Now, sir, in regard to the office employees, I think 


you previously, indicated how they are represented. 

How does the Grand Lodge in the BLF&E carry on 
negotiations with the office employees? 
A Well, under the Constitution of the Brotherhood, 
the entity of the Brotherhood authorized to conduct negoti- 
ations with its employees is known as the Wage Commission, 
comprised of the members of the Board of Directors and the 
International President and the General Secretary and 
Treasurer and the Assistant President and the Editor and 
Manager of Publications. 
Q This is the group that negotiates with the office 
‘employees. Does the same group administer the contract 
from day to day and handie grievances? 
A Not the same group, no, sir. 
Q So how is that done, sir? 


That is done by the executive officers, 


"Employees in the bargaining unit assigned to audit the 
| 
accounts of any lodge, committee, or board, wiil receive no 


less compensation for such services than the rate applicable 
to classification of Statistical Clerk," | 
Q And there is another proposal on this Exhibit R. i, sir, 
that was submitted on August 18, 1965, is that correct? 


A Yes, sir. 


| 
Q What is the contract language which was finally agreed 


upon, sir? Is that set forth on Exhibit R. 1? 


A Yes, 


"An employee performing the work customarily performed 
by the Statistical Clerk will receive no less than the rate 
of the Statistical Clerk when such service is performed at 
other than the Grand Lodge Office." 

Q Then, that is the provision in the Septenbend ae 1965 

Agreement. Is that also in the 1966 Agreement, sir? 
A It is. 
Q Does that provision make any specific referen 
Auditor or auditing work? 


A It does not. 


Q Now, during this period in July and August 1965 when 
this was being negotiated, what was the position of the 


Wage Commission and the BLF&E in regard to the auditing 


work, sir? 


A It is and has been the position of the Wage Commission 
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of the Brotherhood that the question of Auditors is one that 
rests solely with the International President and it is hot 


or has it ever been the subject of an agreement between the 


Wage Commission and either the Grand Lodge Employees 


Association or the OPEIU,. 

Q Was that position communicated to the office employees 
during the contract negotiations in 1965, sir? 

A It has been, on every occasion that the question has 
been raised, insofar as I'm concerned. 

Q What was the response of the office employees 
negotiators to this statement of your position? 

A It has been that they understood that was the position 
of the Grand Lodge and there's been no objections raised 
about that liberty that the International President has had. 
Q What do you cite, sir, as your authority to appoint 
Auditors? 

A The provisions of the Constitution -- 

Q All right. 

A -- of the Brotherhood, 

Q I think you might te1i us, sir, briefly how the 
Constitution is written, adopted or amended. What body 
does that, sir? 

A Well, that is done by the delegates in convention. The 
fact of the matter is, under the law of the Brotherhood, the 


Grand Lodge is comprised of the officers and the delegates 


Q That was one of many proposals served by the Wage 
| 


Commission, was it not, sir? 


| 
A Yes, one of many proposals. 


Q During this period in September, were various proposals 
served by the parties? : 


A Yes. There were enlargements upon those that had been 
previously served and counter proposais exchanged during the 
negotiations. | 

Q This proposal in Exhibit 11, sir, I assume it was . 


presented to the office employees more than at one time? 


| 
A Yes, I think it was. I think it was first presented ‘in 


a meeting and I believe Brother McCool identified it as 
September 8 and I think that's the record then. 

It was contained again in another exhibit that has been 
presented here when the proposals and counter proposals are 
correlated on an instrument, I believe, dated September le, 

Then, it was contained again in a communication 
addressed to the Chief Steward, I believe, Mr. Blazy, on 
September 19. 

Q Basically, Mr. Gilbert, what was invoived in 
proposal that is in Exhibit 11? 


A Well, the employees were asked to agree to taking two 


classifications out of their unit, namely, the Assistant 
Tabulating Clerk and the Insurance Actuarial Clerk, for 


exempt positions identified as Programmer and Insurance 


Underwriting Supervisor. 

‘The proposal to establish an exempt position identified 
as Auditors did not require any relinquishing of any present - 
any then existing classification in the agreement, and it was 
explained fully to the employees! representatives on each 
occasion opportunity presented itself, that this was an 
effort on the part of the organization to give them an 
additional job but it was likewise pointed out that we must 
have full-time employees working as Auditors for the purpose 
of fulfilling our obligations under the law of the land, 
commonly known as the Landrum Griffith, because our Secretary 
Treasurers of the various organizations from time to time 
meet with one another and they also meet with officers who 
have within their authority the implementation of the 
Landrum Griffith obligations as it relates to the finances 
of the various organizations and, as a result of this, we 
found that it was going to be necessary to put some full-time 
Auditors to work and this was explained to those employees 
when this proposition was made and it was explained fully 
and along with our positions that it was the prerogative of 
the International President to assign Auditors but we were 
giving them an opportunity to fill these positions as we have 
811 of the others and it was for those reasons that we 


submitted the classification of Auditors at this time to be 


exempt and as has been said it's never been in the agreement 
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| 
and cannot be because of the prerogatives usurped by the 


conventions which our employees on all occasions when told to 
them agreed that our position is right with that respect and 
I think they were in agreement and so stated on this occasion 
Q Now, was.al1 of this information that you have just 
relayed, sir, given to the office employees when this 
proposal was first presented about September 8? 

A Yes, and on each occasion it was discussed, it was 
repeated. | 

Q This proposal was discussed at other times between 
September 8 and September 20, is that correct, sir? 

A Yes, yes. | 

°Q What were the comments of the office employees in 


regard to this proposal, sir? | 

A Well, they kept saying that they were opposed to giving 
any exempt positions and on the last occasion that it was 
discussed with them during the negotiations, one of the 
representatives of the Employees Association upon! inquiry 

as to whether or not this had been submitted to the employees 
organization stated that he had talked with the employees 

in his department and that they had all stated to him they 


| 
would rather have this work farmed out then to give us an 


exempt position. 
With that position on the part of the employees, no 


further discussion was held in connection with the request 


for the oneunion of Auditors. 

Q On September 19 or 20, there was a final proposal 
submitted in regard to these '66 negotiations, was there 
not, sir? 

A September 20, I believe, we began negotiations. I 
believe we began, on that date, the negotiations at 6:00 
o'clock at night. 

Q And that final offer did not involve what was identified 
as Exhibit 11? 

A No reference to this was contained in the final offer. 
Q Then, the final offer was finalized into the contract, 
was it not, sir? 


A Well, we had a couple of other exchanges after the first 


submission that excluded any reference to this before we 


finaily reached an agreement, some counter proposals on the 
part of the employees. 

Q During these negotiations, September 8 to September 20, 
1966, did the office employees make any counter proposals 

or a different proposal in regard to the auditing work or 
exempt positions? 

A No. No counter proposals other than the position that 
they would not be agreeable to any exempt positions althouch 
they did acknowledge that my position in connection with the 
assignment of Auditors was understood by them and it was not 


a subject for contract nor had it ever been. 
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A Yes, I did, on every occasion we had need for discussion | 


about it. 


Q As I recall, Mr, McCool thought there were about six 


meetings during September 8 to 20, 1966. Is that about 


correct, sir? ! 

A Well, there were a number of meetings and I remember 
that at first we were only meeting with the loca committee 
they had subsequently asked for one of their Grand Lodge 
people to come in. I do not remember the number, It wasn't 
consecutive day after day, but there was some interim in 
onere while we were waiting for Mr. Richards to come in. 

Q In regard to the contract that was finally signed and 
became effective October 1, 1966, that is the present 
contract, is it not, sir? | 


A It is the existing contract. 


Q Did that contract make any change in the job classifica- 


tions of the unit? 
A There was one job classification added in the Publica- 
tions Dépantment. 
Q Now, sir, following these negotiations hich led to and 


ended in a new contract, how was the matter of the increased 


auditing work handled by the BLF&E? What took Place, sir? 
A well, I asked Mr. Bryant to check with the employees in 
his department who had done auditing to ascertain whether or 


not they would be willing to accept assignments as full-time 


- 
-} 

Auditors, and he brought me the names of five who would be 

willing to accept that assignment of Auditors, three of whom 

were in this room. 

Q Were any then assigned as full-time Auditors? 

A Two were. 

Q And that was effective about when, sir? 


A November 1, 1966. 


Q Following October 1, 1966, sir, was there any request 


by the office employees to meet with you and discuss the | 
matter of appointment of full-time auditors? 
A Yes, there was. 
Q Now, sir, let me hand you Exhibit 9 and Exhibit 10. . 
That was a letter to Mr. Bryant from a Mr. Blazy and a reply 
of Mr. Bryant? 
A That's correct. 
Q All right. | Mr. Bryant's reply is dated October 31, 1966? 
A Yes, sir. 
Q Following that, were there any communications addressed 
to you by the office employees? 
A Yes, sir, on November 1, 1966. 
Q And who wrote to you at that time, sir? 
A Mr. Blazy, who was Chief Steward of Local 425, OPEIU, 
In effect, what did he state, sir? 
Weil, do you want the entire -- 


Yes, sir. Would you read it for us? 
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: 
A This is dated, addressed to me, dated November 1, 1966. 
“On October 24, 1966, the undersigned wrote vs Mr. R. R. 
Bryant, General Secretary and aoc. concerning his having 
approached certain employees in the GS&T's Department relative 
to their working as auditors for the Brotherhood at General 
Organizer rate of pay. Copy of ‘that letter was furnished you. 
"Under date of October 31, 1966 Mr. Bryant wrote to me in 


| 
answer to my letter, the final paragraph of which |read as 


follows: 


'I repeat, the question of the assignment of auditors 
rests with the International President.’ 
"In view of the position taken by him, I am hereby invok- 


ing the grievance procedure set forth in Article 9 of the 


| 
present agreement between Local 425, OPEIU, and the BLF&E. 


In this respect I am appealing to you from his action under 
Step 3 of that procedure. . 

"I must reiterate that auditing has been a part of the wor 
complement of the GS&T's Department for the past 30 years and 


as such has been assigned to the employeéSin the GST 's De- 
| 


partment. 
"As stated in my letter dated October 24, 1966 to Mr. 

Bryant, a provision was placed in Article 1 of the 

present Sgreemens for the sole purpose of compensating 


clerks in lesser classifications at the rate of Statistical 


Clerk when they performed auditing work. This is contained 
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in the first full paragraph on page 4 of the current agree- 
ment. 

"The members of Local 425 of the OPEIU have been and are 
inalterably opposed to exempt positions in the Grand Lodge 
of the Brotherhood. This fact was conveyed to Mr. Bryant 
when he asked that certain auditing jobs be exempt along 
with other jobs requested by him. 

"As stated previously one of the provisions for settle- 
ment between the OPEIU and the Brotherhood was the withdrawal 
of a request by the Wage Commission for certain exempt 
positions including auditing work. Y 


"The position taken by the Brotherhood now in aestentien 


this work to certain members to work in the capacity of 


/ 


General Organizers is the Brotherhood's method of achieving 


— 


an exempt job status even though by agreement they wi thdrey Ss 
their request for exempting this work. [ 

"In view of the above action by the Brotherhood, the 
Geneeral Grievance Committee of Local 425 of the OPEIU 
questions the sincerity of the Brotherhood in reaching an 
agreement and then within 30 days taking steps to deviate 
from action taken in arriving at that agreement. 

"In keeping with the procedures of Step 3, I am asking 
that a meeting be held of the full committee of Local 425, 


of the OPEIU with you to discuss this matter." 


Signed by Mr. Blazy, and copies to several people. 


| 
Did you then, Mr. Gilbert, reply to that letter? 


I did. 

On what date, sir? 

Under date of November 3, 1966. 
What did you indicate, sir? | 


I addressed the letter to Mr. Blazy, sending copies to 
‘Goue 


of the persons that he did, and I said this: 

"This will serve to acknowledge your letter of 
November 1, 1966 in which I understand you are endeavoring 
to appeal under Step 3 of the Grievance Procedure because 
of an alleged grievance you have against General Secretary 


and Treasurer Bryant. | 


| 
"In the first place, the question of assigning auditors 


H 
has, to my personal knowledge, rested with the International 
President since September 1, 1953 and through communicable 
knowledge I know it has existed prior to that time. If 


there is a grievance in existence, it would have to be 
: | 


against the International President. 


"If that is true, I am not unwilling to talk with you 
and your Committee, but I would be pleased to have information 
from you as to what provisions of the agreement between the 
Wage Commission of the Brotherhood and OPEIU Local 4ea5 
are being violated in your alleged grievance. 
"In addition, candor impels me to make this observation that 


from whatever source the statement is drawn, 'the General 
| Grievance 
| 


Committee of Local 425 of the OPEIU questions the sincerity 


of the Brotherhood in reaching an agreement,’ it is in poor 
taste and not supported by the record." 

Q Is that the end of your letter, sir? 

A Yes. 

Q First, let me ask you, Mr. Gilbert: I assume there is 
a well established grievance procedure in the Grand Lodge? 

A There is. 

Q Is it utilized from time to time? 

A Yes, sir. 

Q Do you discuss grievances with the employees as they 
arise, according to the terms of the contract, sir? 

A I do. 

Q Now, here, sir, in this letter of November 3, I believe 
you indicated that 4f there is a grievance, it is against the 
International President? 

A That's right. 

Q Do you also indicate anything in regard to the willing- 
ness to discuss this matter with the employees? ~ 

A I did. 

Q Following your letter of November 3, sir, was there 
any grievance filed or request for meetings or request for 
negotiations? 

A I received one of the communication under date of 


November 25, 1966. 


Q What was that communication, sir? 


First, who was it from? 


A It was from Robert J. Frencel who signed himself as 
President of Local 425, OPEIU, in which he states: 

"You have corresponded with Mr. Elmer Blazy in 
connection with your removal of auditors' jobs from the 
bargaining unit of Local 425, OPEIU. | 

"Please be advised of our wish to suspend this matter unde 
the grievance procedure until resolution is made of charges whijch 
Mr. J. E. Finley, Attorney for Local 425, is prepared to file 
with the National Labor Relations Board. | 
"This is particularly important, Mr. Gilbert, since 


you seek to sustain your action by authority of the 


| 
Constitution of the Brothrhood rather than under the 


general principles of labor law." 
Q This 438 the end of the letter, sir? 
A That is the end of that letter, yes, sir. 


Q That letter you just read, sir, indicates that there 
has been correspondence in connection with your removal of 
the auditor jobs from the bargaining wit. Was that, in 
effect, what occurred, sir? | 


A Yes. Well, these communications that have been placed 


in here are in connection with that. 
Q All right. And then there is one last communication 
in connection with these same auditing disputes? 


It is. 

That was your reply to Mr. Frencel. What was that? 

Yes, sir. 

What did you indicate? 

The letter from Mr. Frencel was received November 28. 
I made this reply on Nevember 29, 1966. 

"Pnis has reference to the letter of November 25, 1966 

| and candor impels me to state that I am somewhat surprised 
and concerned over the nature of the request you have in 
your letter. 

"If you had a grievance at all, it is my understanding 
your tame fox progressing it has already expired under the 
grievance procedure between the Brotherhood of Locomotive 
Firemen and Enginemen Wage Commission and local 425 of the 
OPEIU." 

Q That was the end of your letter? 

A Yes, sir. 

Q About when, sir, was the unfair labor practices filed 
in this case? 

I think the record will indicate it was about December 1, 


1966, was it not, sir? 


TRIAL EXAMINER: How about that, Mr. Rice? 


MR. RICE: Yes. Yes, that is the correct day. 
THE WITNESS: Well, I have this in here. I did not 


recall that in particular,December 1 is the date of the 


ey 
| 


letter I received from Mr. Fusco, the Regional Director. 


TRIAL EXAMINER: That's ail right. : 


MR. BENNETT: I believe that's all the questions I have 


of Mr. Gilbert, sir, and I will tender the witness. 


| 
CROSS EXAMINATION | 
Q (By Mr. Rice) Now, Mr. Gilbert, you were testifying 


concerning a statement made by an employee that a bargaining 
session -- 


Yes, sir. 


-- concerning the fact that they would rather have the 


farmed out, 
When was this statement made? 


Well -- 


At what meeting? | 

I'm inclined to believe it was made at the meeting on 
September 19, 1966 because after the statement was made, 
we did not discuss the question of exempt positions any 
further with the employees. 
Q You think it could have been made on September 19. Was 
there any meetings now held after September 19? : 


A Yes, we had some other meetings. 


When was the next meeting held? 


The next meeting was held on the 20th. 


Q 
A 
Q Now, who made this statement? 
A 


My memory tells me it was made by Mr. Frencel. 


Q Now, was there any meeting after September 20? 

A Well, I doen't think that you'd call them negotiating 
meetings. We had some further meetings with the employees 
to finalize some language in the rules we had tentatively 
agreed on in principle and the representatives of the OPEIU 
and the representative of the Wage Commission met, you know, 
to reduce the understanding to contract language. 

Q So the final agreement was reached on September 20? 

A Insofar as in principle, I believe it was. 


Q At least, a tentative agreement? 


A I think that's true. 


Q After September 19, was there any discussion concerning 
exempt positions? 
A No, I do not recall that there was. 
Q Now, when Mr. Frencel made this statement, did this 
refer to all the exempt positions or only to auditors? 
A All. 
Q All exempt positions? 
A All exempt positions. 

I think that was reiterated in Mr. Blazy's letter, 
“wmalterably opposed to exempt positions." 
Q And the Brotherhood, at least, in their proposal wanted 
to exempt positions other than the auditors? 
A The question of the auditor is a completely different 


cadegory than the other, than the other two mentioned in the 


being. | 
TRIAL EXAMINER: I think we will take notice that it was 
1959, Mr. Gilbert. | 


Q (By Mr. Rice) What meeting did you make the so-called 


offer to the Office and Professional Employees Internationa1 
Union? : 

A Well, we began negotiations and I think we may have 
altered the final time or two from the proposition I made to 
them on the evening of the 20th on which the Wage Commission 
would be agreeable to dispose of the controversy. But there 
was some bandying back and forth before final agreement was 
reached. 


Q And at what meeting was agreement reached? 


A It was still the one that started at 6:00 o'clock on 
the 20th and it extended into the next morning, if I recail 
correctly. 
Q Now, at this meeting of September 20, did the Brotherhoo 
withdraw the proposal that is incorporated or appears on 


General Counsel's Exhibit -- 


A The Brotherhood didn't mention the proposal, 


Q Was that then included within the contract that was 
eventually signed by the parties? 

A This was not included in the contract. 

Q So, in fact, you withdrew this proposal? 


A I think I accurately stated what happened just a moment 


ago in answer to your question, it was not mentioned here. 
Q Now, you say, on November 1, 1966 two persons were 
appointed as General Organizers to do auditing work? 
A They were. 
Q And who were these two? 

Charies Spangler and Charles Foster. 
Q Now, as General Organizers, are they part of the 
bargaining unit represented by the Office and Professional 
Employees -- 
A They are not. 
Q Prior to the time of their appointment as General 
Organizers to do the auditing work were these two men 
employed in the bargaining unit represented by the Office 


and Professional’ Employees International Union? 


A Mr. Rice, I'm not sure what classifications they were 


working on at the time the offer was made. I would think 
Mr, Bryant would’ be better, or in a better position to 
answer because I don't know what classifications that either 
one of them were working. 

In fact, I don't know what classification either one of 
the five who offered to do the auditing were working on. 
Q Were they working within the bargaining unit, do you 
know? 
A I just said I don't know what classification they were 


working on and I would have to know that in order to answer 


A I think Mr. Bryant would be in a better position to 


answer that than I would because ali of the employees used 


} 
under that have been from his department. 


MR, RICE: I have nothing further. | 

MR, FINLEY: I have a few questions which I woutd like 
to ask of the witness. | 
CROSS EXAMINATION 
Q (By Mr. Finley) Mr. Gilbert, how long have you been the 
International President? 
A Since September 1, 1953. 
Q All right, sir. And from September 1, 1953 to on or 


about November sometime in 1966, there were numerous audits 


made out of the Grand Lodge Headquarters of the Subordinate 


Units, were there not? 
A That's correct. 
Q And were you the person during this time ye TEES the 
determination that the audits would be carried out as to any 
particular local unit? | 


A No, there are a number of ways that can be accomplished, 


Mr. Finley. 


Q All right, sir, would you tell us what they are? 


| 
A No. 1, weil, some indication that comes to the attention 
| 


of the General Secretary and Treasurer that something is 


wrong with the books and then he asks for authority to 
| 
assign an auditor -- | 


Q Excuse me. I don't want to interrupt you but we'd like 
to get this on the record here at this point. 

When an occasion like this arises and the General 
Secretary and Treasurer would detect something that in his 


judgment he thought would require an audit, he would then 


come to you and ask that the Auditor be assigned? 


A That's correct. 

Q And when he would bring this to your attention, you 

would then direct that an audit be carried out of that 

particular unit? 

A I would approve his assignment of an auditor. 

Q In either case the approval had to come from you, is 

that correct? 

A That's correct. 

Q That would be one way. Can you tell us some more? 

A Sometimes the International President would receive 

communications from our lodge or lodges or some entity of 

the Brotherhood that they believed that there was something 

wrong and under those circumstances we would find it prudent 

to assign an auditor and the General Secretary and Treasurer 

would be authorized to assign it. 

Q Excuse me. Let's foliow on through on that if we may. 
You're telling us now that things might come to your 

attention through your channels as International President 


and that you would authorize directly the audit of the books 


of the subordinate unit? 
A That's correct. 


Q Then, you would direct the Secretary and Treasurer, 


Mr, Bryant, or his predecessor or whoever it might have been, 


to assign an employee to do the auditing work. Is that how 
it worked? 
A That's right. 


Q Now, I didn't mean to interrupt you. You were going to 


tell us other methods and please proceed, if you wish, 


A There is one other. 


Q All right, sir. 
A There was a change made in our law which was designed 
to give the International President more authority than he 
had previously to have these lodges investigated. There would 
be occasions, as I mentioned before, when it cout come to my 


attention that there was something wrong. ! 
We would then have an exchange of communications with 

somebody in the entity telling them then that these things 

were wrong and they would have to make a request = an 

auditor upon me, 

Q A11 right. i : 

A Well then, at one of the conventions of the Brotherhood, 

the law was changed to the extent that when the Internationai 

President had reason to believe that something was wrong with 


the finances in some entity of the organization, he would 


forthwith request tre General Secretary and Treasurer to send 
an auditor to eliminate any delay that ensued under the former 
application of our law. 

Q All right, sir. This method or these methods that you 
have described were methods followed, at least, from'53 to : 
'66, is that right, sir? 

A These three kinds that I have mentioned. 

Q All right, sir, in any one of these methods that might 
arise, that direction as we said before or as you said before 


had to come from you, is that right? 


A That's correct. 


Q Then, you then would tell the General Secretary and 


Treasurer to send out an auditor? 

A That's right. 

Q Did you at any time tell him that a particular employee 
by name should be the one to go or did you leave that to 

his discretion for assignment? 

A That was always left to the discretion of the General 
Secretary and Treasurer because he would have to solicit the 
cooperation of the employees in the department to go. 

We had no contract with them to do the auditing so we 
would have to ask somebody to go and do it and if they didn't 
want to do it, they could refuse as indicated by Mr. Whitely 
this morning and’ then we would have to go to somebody else 


until we found an employee who would go. 


There was only one time that I ever said to i . Bryant 
| 


anything, about an auditor and that was when one went out and 


messed up the works and I said, "Don't send that feliow out 


any more." 


Q You have agreed that Mr. Bryant would be the one or the 

previous GS&T would designate the employee. Woutd you indi- 

cate through what procedures he might have gone 3 

A Well, he would obtain the willingness of some employee 

to perform the audit as indicated by the mecoes 

Q But as far as you know, Mr. Gilbert, from 1953, at 

least, until 1966, each and every audit that was ever carried 
| 

out was performed by an employee in the bargaining unit under 

the supervision of the GS&T, isn't that correct, sir? 

A You will have to cite that last date scout I think 


there might be an exception. 


Q Weil, I meant roughly up to November ist, 1900, that is 
what L'm referring to, when you took the action in issue in 
this issue. | 
A There may be one exception to that, the one) indicated 
this morning. I didn't know one side of it. 
Q You're referring to. Mr. Atkinson? 
A Yes, sir. 
Q We had some testimony on that, Mr. Gilbert. 

Now, in all these years prior to November 1, 1966, you 


| 
yourself had never designated any person to act as an auditor 


on behaif of the Grand Lodge, isn't that correct? 

A That's correct, because the people who were doing it 
were under the supervision of the GS&T and that was the 
premise on which that procedure was followed. 

Q Mr. Gilbert, back in the year 1963, do you recall an 
extensive proceeding before the Board that took place in this 
very room involving the Brotherhood as a petitioner to 
clarify the bargaining unit? © 

A I can recognize the proceeding but I'm not sure that I 


can identify the’ room although this looks strangely familiar. 


Q Let me assure you we suffered through many days in this 


room, Now, were you here, physically present, during those 
sessions? 

A Not all of them, no, sir. 

Q You do recail, do you not, that Mr. Bryant like yourself 
occupied a fair amount on the witness stand? 

A I was not present when Mr. Bryant testified -- 

Q You have answered my question. Ali right. 

Now, going back now to 1966, sir, and to September when 
the negotiations were being carried on between tte Wage 
Commission and Local 425,’ would it be fair to say that the 
chief spokesman in the negotiations for Local 425 was 
Mr. Elmer Blazy? 

A Well, it depends on what connotations you put on "chief 


spokesman", the amount of authority in his position or the 


the testimony of Mr. Bryant, pase 592 and lines 1 and 15; 
and I will ask you to look at that and I will asi you now if 
that is borne out by the record. 

A "Tis person is busy much of the time preparing for 


audits of Local Lodges' General Committees, and actually 
| 
going out --" | 


Q Lines 14 and 15, I direct your attention to 14 and 15. 
A I'm sorry. | 
"Below that we have the Statistical Department which 


could be a change in name to Statistical Clerk and Auditor," 
Q Yes, sir. | 
A Yes. | 
Q Was that pointed out to you during these negotiations 
by Mr. Blazy? | 

A Not to my memory . 

Q All right, sf. Now, Mr. Blazy told you that he and 
the committee resisted any effort of the Brotherhood to 


create any exempt jobs. He told you that was his position, 


isn't that correct, sir? 


| 
A Oh, yes, that is very explicit. 


Q Now, when Mr. Frencel made the statement which you 


referred to which is also contained, I believe --| strike that 


| 
whole question so that we can make the question clear, 


Mr. Gilbert, you testified this morning -- and General 


Counsei's Exhibit 10 which is a ietter of Mr. Bryant to 


Mr, Blazy and you received a copy so we'll just have the 
record indicate that in the letter it states: 

"Such an agreement was declined by OPEIU with the 
following statement from your committee, 'We would rather 
have this work farmed out to outside people than to have 
any more exempted positions.'" 

Now, is this the remark that you referred to that 
Mr. Frencel made? 

A Yes. 

Q So we'll be clear on that. 

A Yes, that's right. 

Q All right, sir, and now you stated, I believe, 

Mr. Frencei said that he talked to some of the people in his 


department? 


A Yes, his people. 


Q He prefaced'!his remarks with that statement? 

A Yes. 

Q Now, did Mr. Bryant say anything when Mr. Frencel made 
this remark? 

A I don't recall that he challenged that or he didn't 
challenge -- 

Q Now, another member of the committee made the statement 
about whether Mr. Frencel spoke for the committee or himself, 
isn't that correct? 

A I believe it came, Mr. Finley, as a result of the 


4 


are involved because there is a large number of those 
involved and I do not recall the one about tne OPEIU ever 
being in tne category now insot'ar as its being related to 

the exempt positions, | 

Q Now, you didn't seek to set tne record straight to 

Mr, Blazy after receiving the letter of October 2a 

A The record was already straight because it AS submitted 
to him in the communication already in the record here dated 
September 19, it was still in there. : : 

Q What document are you referring to, September 19? 

A That was presented to Mr. Blazy in which 1 (a) - (1) was 
still in the picture. ; : 

Q All right. Your 1 (a) - (1) was withdrawn by the Wage 
Commission, was it not? : 

A After the statement made by Mr. Frencel, it was never 
mentioned again, | 

Q My question is -- 

A It was not withdrawn in the same sense as Mr. Blazy 


talks about these other exchanges of finding out where we 


were in the negotiations, 


Q But you didn't respond to the letter and point out that 


Mr. Blazy was mistaken about its being withdrawn? | 
A The letter was not addressed to me and I only answer 
those addressed to me. 


Q The letter of November 1st, 1966 was addressed to you 


withdrawn by a statement, "I withdraw this issue or we 
withdraw this issue," is that what you're referring to? 

A Yes, and they were identified by number. 

Q Were there any other issues that were just dropped and 
not discussed further? 

A I think there were. 

Q That's what I wanted to find out. 

Now, you stated earlier on direct examination that you 
said during the 1965 negotiations it was the Wage Commission's 
position that Auditors or auditing as an issue rested solely 
with the Iriternational President. I believe you stated 
something to that effect in your direct? 

A Every time it has ever been raised. 
Q At that time in 1965, was Mr. Blazy a member of the 
negotiating committee? 


A He was not. 


Q Who was, on behalf of the Grand Lodge Employees 


Association at that time? 
A I think Mr. Byrne, Mr. McCrone, Bob Cerjan for the 
President's Department and Louie Yanacsek for the Publications 
Department. 

I don't think that's right. 
Q I think it's pretty close. Didn't Mr. Byrne tell you 
that the auditing work had always been done by employees in 


the GS&T's Department, at that time? 


He could -- 
Q That's aii I -- 


A -- and as with other representatives that ever proposed 


this, it had been the position that the assignment of Auditors 
had always been in the scope of the International President 
and they had always accepted that, 

You will notice they changed the language in the 


proposal in 1965 to meet it. 
| 


Q You told us you assigned Auditors out because of three 


conditions that would arise. You were the one that made the 


decision basicaily in every case that auditing was required? 


A No, that Auditors wouid be assignéd -- 

Q Well, no one has ever challenged that to this day? 

You are the executive authority to determine that the Auditor 
should be assigned? That is correct, isn't it? 


A That's the Constitutional requirement -- 


} 
Q But no one has challenged that to this day, isn't that 


| 
correct? | 


A I think that is correct. 

Q The challenge that had been made by Local 425 in the 

last negotiation and in previous times, that is that the 

assignments must be made out of the employees in the bargain- 
| 

ing unit, isn't that correct? 

A Well, that is not absolutely correct neces they cannot 


agree with me that I have the right to assign the Auditor 


that I see or that I desire to assign, and if I do it then 
claim that tha can insist that it be done out of the unit. 

I can assign a General Organizer not associated with 
the unit whatever and that's been recognized through the 
years but nen we have been endeavoring to cooperate with 
the employees and give them as much of the work as we could 
and we have that obligation, we fulfiliea it. 

Q You said that's been recognized over the years? 
A That's right. 


Q Can you tell me, sir, one single instance of a document 


i 
in writing by any representative of the GLEA that recognized 


that you could assign the Generali Organizer to do the audit- 
ing work, at any time -- 

A When you ask for a document, no, things take Place in 
negotiations that are not documents and if you negotiate iin 
good faith you conduct it under those circumstances, 

You don't reduce everything, the existing commitments, 
to writing or you would never get off first base during the 
negotiations. 

MR. FINLEY: I don't believe that the witness is being 
responsive to the question and I ask that he not give us a 
dissertation on collective bargaining. I think we have all 
had enough of that. 

TRIAL EXAMINER: Keep your remarks brief, Mr. Gilbert. 


(By Mr. Finley) From 1953 to 1966, did you ever assign 


TRIAL EXAMINER: Off the record. 
(Discussion off the record. ) 


TRIAL EXAMINER: On the record. 


| 
Q (By Mr. Finley) On my last question, Mr. David 


Robertson was International President from 1942 to 1953, was 


he not? 
A For 31 years prior to September 1, 1953 he wai 
International President. : 

Q Mr. Gilbert, through your association with the Grand 
Lodge and through your varied officers' work, you are familiar 
with the practices and policies of the Grand Lodge, are you 
not? 

A Yes, Sot | 

Q And in all this time from 1942 to 1953, Me Robertson 
never had assigned the General Organizers to do auditing 
work, did he? 

A I'm not sure when they quit it, Mr. Finley, but I do 
know that in my first association as an official in the 
Legislative and Educational Board which began back around 
1937, the Secretary-Treasurer of that Board, when I was not 
filling that capacity, assigned as Auditor the General 
Organizer and Auditor and he did aii the auditing work. 

Q That was back in 1937? i 


A I don't know when that stopped, I'd have to say this 


to answer your question. | 
| 
| 


Q Prom i942, at any rate some 25 years ago, to the present 


time, you don't know of any particular case where an 
international president has assigned a general organizer to 
Go auditing work? 
A I would not try to identify the time it stopped, but I 
do know for years and years and maybe by George Weldon, who 
served as General Organizer was the Auditor in the Brotherhood 
Q He did all the auditing work? | 
A All that it was possible for him to do, yes, sir. 
Q When, to your knowledge, when did it start that the 
employees in the Grand Lodge started doing the auditing work? 
When did this begin? 
A I could not identify that date, Mr. Finley. 
Q It began before you became International President? 
A Oh, yes, I think that is accurate. Yes, sir. 
Q As far as you know, it began sometime prior to that, 
sometime in the years prior to 1953? 
A Well, it was prior to 1953. How many years, I'm not 
in a position to accurately state. 
Q All right. Let's examine Proposal 1. 

Mr, Gilbert, in the record are General Counsel's Exhibits 
8 and 11, General Counsel's Exhibit 8 being a sheet of paper 
with the date of September 12, 1966 and it states: "Wage 
Commission Pending Proposais." 


As a member of the Wage Commission, did you approve of 


two full-time eeeicors would be appointed? ; 

A Yes. Yes, originally we had discussed a larger number 
but we decided on two following the memorandum Pom 

Mr. Bryant. 
Q These two full-time auditors were then appointed by the 
International President, yourself, is that correct? 

A That's correct. : 

Q All right. Have Auditors always been appointed by the 


International President? 


A Yes, sir. 
Q All right. Now, in your long association with the Grand 
Lodge, sir, and specifically between 1953 and 1966, have fuili- 
time auditors ever been appointed until -- I beg your pardon - 
before November 1, 1966? | 
A No, they have not. 
Q Now, sir, when you were discussing with the Grand Lodge 

\ 


Employees, the proposals were made, of course, for exempt 


positions shown in Exhibit 8 and Exhibit 11. What was the 


reason for this proposal, sir? | 


A .Well, it has been our policy as well as an apderstandiing 
with the employees that any exempted Beaten would be filled 
from the ranks of the employees if they were qualities to fill 
it and we have an agreement with them that any exempted 
employee may return to his former unit, any unit, any time 


he so desires and ali the time he's away from the unit his 


seniority is protected by this provision of the agreement that) 
we have with them. | 

This was put in after we obtained the exempt positions 
through the proceedings that had been mentioned here by 
Mr. Finley. 
Q There were certain advantages to the employees in the 
unit then to have the positions specified in the contract as 
exempt positions, is that right? 
A The exempt positions were not specified but an agreement 
with them would automatically provide protection for any 
employee in the unit who took the exempt job and as long as 
he stayed on the exempt job. Once he left the exempt position, 
then he would have to go back into the unit to protect his 
seniority. 

MR. BENNETT: That's all the questions I have, 
Mr, Gilbert, sir. 

TRIAL EXAMINER: 

MR. RICE: Yes. 


TRIAL EXAMINER: Recross. 


MR, RICE: Nothing further from me. 


TRIAL EXAMINER: Mr. Finley. 

MR. FINLEY: Nothing further. 

MR, BENNETT: I'd like to move for the admission of 
Exhibit R. 1, sir. 


TRIAL EXAMINER: Which one is that? 


| 
126 
MR. BENNETT: That's the contract history from 1965, 


TRIAL EXAMINER: Any objections, counsel? 

MR. RICE: May I see this a moment? 

MR, FINLEY: I have no ob jection. 

MR, RICE: I have no objection. 

TRIAL EXAMINER: There being no objection, we wild 

receive it. 

(The document Spore neterned to 
heretofore marked Respondent's 


‘Exhibit No. 1, was mecesvee in 
evidence. ) 


TRIAL EXAMINER: Has it been marked? 


MR. BENNETT: Yes, it has. Did I neglect to give you a 
| 


copy, sir? 
TRIAL EXAMINER: You may have given me one. 
MR, BENNETT: Very well. 
TRIAL EXAMINER: You're excused, Mr. giibert. 
THE WITNESS; Thank you. : 
TRIAL EXAMINER: ‘Thank you very much for testifying. 
(Witness exoused. ) 
MR. BENNETT: I will call Mr. Bryant, please, sir. 
R. BRYANT | 
was called as a witness by and on behalf of the Respondent 


and, having been first duly sworn, was examined and testified 


as follows: 


TRIAL EXAMINER: All right. Give your name and address 
for the record, please. 
THE WITNESS: My name is R. R. Bryant, 15401 Detroit 
Avenue, Lakewood, Ohio. 
DIRECT EXAMINATION 


(By Mr. Bennett) Mr. Bryant, what is your occupation, 


A I'm General Secretary and Treasurer of the Brotherhood 
of Locomotive Firemen and Egninemen. 
Q Generally, what are the duties of the General Secretary 


and Treasurer? 


A Well, generally, I'm the International Secretary of the 


Labor Union and I have the comparable duties to an International 
Secretary-Treasurer of a Labor Organization, plus the additional 
duties relative to our fraternal insurance society that some 
labor organizations do not have, ; 

Q And I assume, Mr, Bryant, that the General Secretary and 
Treasurer's Department is under your jurisdiction? 

A Yes, sir. 

Q And as the General Secretary and Treasurer, you are 

also a member of the Wage Commission, sir? 

A Yes, sir. 

Q And as such, then, did you take part in the negotiations 


with the Office Employees, is that correct, sir? 


A When I'm in town and available for the meetings, yes, sir 


| : 
‘negotiations 
| 
today. First directing your attention to the summer of 1965, 

| 


Q Now, sir, we have been discussing two sets of 


did you take part in some of the negotiations of the Wage 


| 
Commission -- 


A Yes, sir. 


Q -- that took place that summer? 


| 

A Yes, sir. | 
Q Ana that set of negotiations ended in a contract effect- 

| 


ive September 1, 1965, is that correct, sir? 


| 
| 
A That's correct. 


Q Let me hand you, sir, Exhibit R. 1. 
That Exhibit contains a proposal prepared by | the office 
Employees during those negotiations, is that correct, sir? 


A Yes, sir. | 


Q During those negotiations, were you present at any time 
when this proposal was discussed? 
A Yes, sir. 


Q All right. During those negotiations when you were 


present, Mr, Bryant, what comments or statements did you 
make in regard to this proposal to the Office Employees? 

A Well, first we received the proposal which is the very 
short sentence listed at the top of Exhibit R. 1 end we, the 
Wage Commission told the GLEA or Grand Lodge Employees 
Association at that time that there would be nothing in 


| 
the agreement concerning auditors. 


At that time Mr. Byrne was Generali Chairman of the Grand 


Lod;;e Employees Association and they followed the practice as 


they presently follow in most negotiations. The local chair- 


man at that time or the local steward at this time in a 
particular department did much of the discussion concerning 
issues involving only that particular department. 

Q And this particular issue involved primarily the GS&T 
Department? 

A Yes, sir, because the Statistical Clerk is in that 
department and Mr. McCrone was Local Chairman at that time. 
So, in a combination of statements between Mr. Byrne and 
Mr. McCrone and statements by me to this group and by 
President Giibert in the early part of the negotiations, the 
negotiating committee was advised that the word "Auditors" 
would not be included in the agreement and Mr. Burns and 
Mr. McCrone agreed that in cases where there are full-time 
auditors, this is not what they're talking about. 

They were talking about cases where someone younger or 
in a lower classification than Statistical Clerk should be 
used to perform audits out of town, they would like to get 
an additional little pay for these people. 

Q Had that, in fact, occurred prior to 1965, sir? 
A Yes, sir. 
Q And prior to 1965 then, the people below, on the wage 


scale, the Statistical Clerk had been used as auditors, is 


| that correct? 
A On several occasions, yes, sir. 


Q What rate of pay did they receive prior to 1965? 


A The rate of pay of the classification they were assigned 


to at the time of the audit. 


Q Now, after the 1965 contract, sir, what rate of pay were 


these individuals receiving? 


A They would receive Statistical Clerk rate for the time 
they might have spent outside the City of Cleveland invoived 
in an audit. 


Q Did the final contract terms, sir, mention the word 


"auditor" or "Auditing"? 
A No, sir, this was removed and agreed by the employees 
that it was only in these cases of audits done py ‘the Grand 
Lodge andit was understood that they'd get this rate even 
with this language where they were out of town, and this was 
the few audits done by the office. : 

Q There were never any disputes about how that contract 
provision had been employed when a man goes out of town to 
audit, about what his rate of pay would be? 

A If there has ever been a dispute, I have no knowiedge 


of it. 
I think we have paid them every time accordingly and we 
never had a complaint that we didn't, if I am correct. 


Q Again, in 1966, there were negotiations with the Office 


A No, sir. 


| 
| 


Q Specifically, would the job classification of Statistical 
Clerk be removed from the unit? 
A No classification would have been removed as a 
direct result of an exempt classification of Auditors and 
this was explained. 
Q Now, sir, there has been marked a G.C. Exhibit 10 which 
is the letter you sent to Mr, Blazy. I assume you're familiar 
with that? 
A Yes, sir. 
Q In that letter, Mr. Bryant, you quote a statement made 
during the negotiations by someone, is that correct? 
A Yes, sir. 
Q First, what is that statement that you quote, sir? 

The quoted statement from the letter is: 

"We would rather have this work farmed out to outside 
people than to have any more exempted positions." 
Q Were you present when this statement was made during the 
negotiations, sir? 
A Yes. 
Q Who made that statement on behalf of the employees, sir? 
A Mr. R. J. Frencel. 
Q Was there any reply to that statement that you are aware 
of by anyone on the Wage Commission? 


A As I recaii it, at this particular time, the reply was 


What were the answers? 


A They all declined to make break-in trips or to do any 


auditing. 


| 
Q As a@ result of that, was there any discipline had 
| 
against these three employees or any other employees who 


declined to do auditing work? 


| 
A No discipline has been assessed against any employees 


who declined to do auditing work, 
Q Now, sir, do you want to look at Exhibit R, 2 again, 
please, | 
As far as the employees were listed on this Exhibit, 
how many of them would be available to do auditing work? 
Today? | 
Yes, today, sir. 
Mr. Gerlach is the top name and he's retired, 
Mr. Atkinson is now on an exempted position and it would not 


be expected, him on that position, to do any auditing work, 


Mr. Spangler has been mentioned before, He's assigned 
4s auditor now. Mr. Hudson has passed away and Mr. Ames nas 


declined to do any additional auditing. 
| 


Mr, Tammen has declined, prior to my coming into the 


office as GS&T, to do any additional auditing, Mr, Murray is 
available, 


Mr, Ions no longer works in the ofrice. Mr. Keesee nas 


declined to do any additional auditing. 
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was on the classification of Tabulating Assistant No. 2 and 
Mr. Foster was serving oh the classification of Recording, 
Cierk. 

Q Were other employees in the GS&T's Department then 
promoted to these vacated jobs, sir? 

A The Tabulating Clerk No. 2 job was filled by 


Mr. T. R. McCrone, an employee in the GS&T's Department; and 


the Recording Clerk job was filled by Mr. -- an employee by 


the name of Mary Keyser, an employee in the GS&T's Department. 
Q Were there any new employees hired in the department 
because of these promotions? 

A Yes, there was a lady hired November 3rd, 1966. 

Q Following November 1, 1966, how was the work of the 
Statistical Clerk in your department changed? 

A Changed? 

Q Changed, yes, sir. 

A It has not changed. 

Q Has any auditing work been performed by employees who are 
in the GS&T's Department after October 1,» 1966? 

A October 1? 

Q Yes, sir. 

A Well, Mr. Murray performed an audit on Lodge 577 in 
Chicago, Illinois in November, 1966 and Mr. Whitely performed 
an audit in Lodge 526 in Cleveland, Ohio, January 1967, and 


Mr, Murray and Mr. Whitely were both out assisting 


| 
| 


Mr, Spangler and Mr. Foster in their breaking-in in the latter! 


{ 
! 


part of 1966 too. 


Q That work was in addition to those two audits, the one 
in November of 1966 and the one in January of 1967? 


A The November 1966 audit of Mr. Murray was -- 


had one of the two auditors with him on a break-i 


Q Now, sir, following the appointment of two men to do 
| 
| 

auditing full-time, have any employees in your department, 
| 


the GS&T's Department, been displaced? 


A Displaced? | 


Q Have any of them been let out or fired or terminated 
because of the use of two full-time auditors? | 
A No, sir. 


Q Have any of the employees suffered a loss of earnings 


because of the use of the two full-time auditors? 


A No, not that I know of, no, sir. 


Have any job classifications been eliminated? 


No, sir. 


| 

Q Can you tell us approximately how many employees were 
in your department July 1, 1966? | 

A July 1, 1966, we had 40 -- 45 unit employees in the 
GS&T's Department and we had also, I believe, four college 
students working in the summer time only, because of the 


extensive number of vacations and -- 


Q How many full-time employees are there now in your 


None except a response that there were solutions that 
to be met. 

That was the end of any discussions -- 

No. 

-- concerning the auditing work -- 

No. 

-- or an exemption for auditors and other positions? 


No, sir. 


It was the feeling of the Wage Commission that the 


statement was indicative. Other people could be appointed 
to do this work. 

MR. FINLEY: I object to that remark and move it be 
stricken likewise. 

MR. BENNETT: Can I have that question read back? 

TRIAL EXAMINER: Read it, please. 

(Questions and answers read. ) 

TRIAL EXAMINER: Sustain the objection and strike the 
rest of the answer, 
Q (By Mr. Rice) Now, Mr. Frencel made this statement, 
was he referring to the entire proposal which is contained 
in General Counsel's Exhibit 11? 
A Yes, sir. He was referring to all three requested 
exempt positions, that entire proposal. 
Q Now, you testified that your policy changed or the 


Brotherhood's policy changed concerning audits. What was 


this change in policy? | 
A More audits, that we would have to do more auditing work 
and it would come to the position of such a substantial 


position of auditing that we would have to have full-time 
| 


people doing the auditing. | 
Q When did the policy decision come abet.” 
A Early in November 1966. : 

Prior to the commencement of the negotiations? 


This was the reason for the proposal being submitted. 


MR. RICE: I have nothing further. | 
| 


TRIAL EXAMINER: We wili take five. 
(Recess had. ) 
TRIAL EXAMINER: Let's resume, counsel, 
CROSS EXAMINATION 
(By Mr. Finley) Mr. Bryant, you testified previousiy 
you hoped to do 50 audits this year, 1967. Right, sir? 
That's right. | 


This 50 audits would occupy your two men full-time 


throughout the entire year, would it not? 
A I should think it would more than occupy those two men 
full-time. 

Q As a matter of fact, a more likely result than 50 is 
about 40 for the year isn't that true? | 
A I don't believe I testified, Mr. Finley, ali audits would 


be done by these men, 


1 | Q Well, all right, fine. Let's confine it to the two 


men and their work. 

If they only did audits throughout 1967, what would be 
your reasonable expectation of how many they would be able 
to do? 

A This is very difficult, because one audit could be very 
long and one could be very short. 

Q Ali right. 

A I think you can estimate 40 or more. 

Q Forty a year,or more. Then, if a man, one man did 20 
audits in the course of a year, in a year now, he would 
pretty much occupy himself full-time at that? 

A It would be 20 or a little more than the 20. 

Q All right, sir. Now, as-you indicated just a moment 
ago, some take a short time and some take a long time. That 
is correct, isn't it? 

A Yes, sir. 

Q Some audits might run as long as six weeks if you hit 

a particularly tough situation? 

A That has happened very recently. 

Q All right, sir, how long have you been the General 
Secretary and Treasurer? 

A Since September 1, 1962. 

Q In this period of time, which will soon be five years, 


you have seen aifair number of audits come through the mill. 


I believe, well, 90 or more, at least? 


A No, sir, There is only 90 including the périod before I 


was the General Secretary and Treasurer. 
Q Well, forget the figure, Now, you have sedn at least 
80 or so, approximately? 

A Close to that. : 

Q Over this period of time, would the Figure of roughly 
two and a haif or three weeks be a fair aversge, averaging 
it out now, for what an audit might require? | 

A Require? I wouldn't say without checking the records, 
Mr. Finley. | 


Q Is that reasonably close? 


A I think that's a little bit longer than the average, not 
much longer, : 
Q All right, aos much longer. 

Now, pocemmine you to Respondent's ETE OLS b, in the 
year 1962 25 audits were performed which occupied the work 
of a number of employees. Isn't that right, sir? 

A ‘That's right. | 

Q Had this been combined into the one employee, it would 
have more than occupied that person full-time throughout the 
entire year, would it not, based upon the expectation that 
I have uncovered? 

A Yeah, based upon that average. Recognize that some of 
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these were done at the same time, 


members who was present, a member of the committee who was 
present, the Secretary-Treasurer, I believe, Mr. Murray, 
agreed that he had been in that particular meeting before 
and it was necessary. 

Q We're not going to argue about the necessity of it. 
You can do anything you want to -- 

A I said that we were going to have to enlarge on the 
number of audits. There wasn't any secret -- 

Q But did you say you were going to have, at least, some 
persons doing the auditing work full-time? Did you tell them 
that particular thing in that express fashion? 

A I don't know. 

At least the necessity for the exempt position, the 
exempted position would have been only full-time for that 
particular work, 

Q Did anyone say on the committee that all you have to do 
is put in another Statistical Clerk, did anyone say that to 
you? 

A Another Statistical Clerk? 

Q Yes. 

A I don't believe in that language, no, sir. 

Q Not in that language, but in any other language, did 


anyone say something that was similar to that? 


A A similar ‘language was: Just put the word "Auditor" 


in the agreement. 


A11 right. 


A Yes, 


Q And you declined to do so, I take it? | 
A I think the declination was made not by me but by the 
International President, which he has testified to. 

Q So, then, the parties never reached agreement over that 
particular item or proposal, did they? | 

A During the course of negotiations? i 

Q Yes. 


It wasn't included in the agreement at the end. 


: 
MR, FINLEY: I think that's all I have of Mr, Bryant 
| 


All right. 


at this time, 


| 
| 
MR, BENNETT: Just a couple of questions, sir. 


REDIRECT EXAMINATION | 
Q (By Mr. Bennett) Mr. Bryant, in regard to the work 
performed prior to November 1, 1966 and the auditing by the 
employees in the GS&T's Department, was there ever one man 
assigned to do auditing full-time from 1962 to November i, 
1966, sir? : 
A No, sir. 
Q Now, in October 1966, you conferred with, I believe, 

at least six individuals in your office in regard to whether 
or not they were interested in performing auditing work on 


a full-time basis, is that correct, sir? | 


Yes, sir. 


Q When you had these discussions with these individual 


men, sir, did you receive any protests from tem that this 


procedure would be @ violation of the agreement with the 
GS&T's Department? 
A No, sir. 
MR. BENNETT: That's all the questions I have of 
Mr. Bryant. 
TRIAL EXAMINER: Mr. Rice. 
MR. FINLEY: Excuse me. Did he answer the last question? 
THE WITNESS: No, sir. 
MR, BENNETT: Yes, he did. "No, sir" was the answer. 
MR, FINLEY: ‘That's what I wanted to find out. j 
MR. RICE: \No, sir. Nothing further from the Counsel 
for the General Counsel. 
TRIAL EXAMINER: Mr. Finley. 
MR. FINLEY: Yes. 
RECROSS EXAMINATION 
Q (By Mr. Finley) The last question that I didn't hear, 
and for which I apologize, was: 
He asked if you had received any protests and you 
answered, "no, sir." Is that right? 
A From these individual men. 
Q These particular men, but the Chief Steward of the 


Union did protest in writing under the date of October 24, 


shortly thereafter didn't he? 

A There is no question about that, sir. 

Q You were asked by Mr. Bennett just a moment! azo on 
redirect, if any employee was ever assigned full-time to 


auditing. 


Mr, Bryant, I refer you to General Counsel's Exhibit -- 
what is the number of that? -- No. 2, which is a copy of 
certain pages of your testimony in 1963 and I refer you to 
page 655. 

Do you recognize that as your testimony (indicating)? 

MR, BENNETT: Mr, Examiner, I think it is obvious. We 
have admitted this into evidence so whatever Mr. Bryant said 


in 1963 is in evidence there. 


TRIAL EXAMINER: Counsel, this will be no great mystery - 


THE WITNESS: It's my testimony. 
TRIAL EXAMINER: I have to look at it anyhow. 
Q (By Mr. Finley) If I am correct, the Statistical Clerk, 
according to the testimony was assigned to do all the 
auditing, isn't that right? 
A No, sir, not necessarily. 
Q All right. 
A In the testimony it says that he also does auditing. 
Q Didn't you propose to change the name of the job title 


from Statistical Clerk to Statistical Clerk and Auditor? 
: | 


A Would you like me to read what I said? | 
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Q Weil, I'd like you to answer the question, if you can, 
A Excuse me. 

TRIAL EXAMINER: He might reach an answer if he could’ 
read it. 

MR, FINLEY: I was going to show it to him. 

Right there, the first page (indicating). 


A I said: "Below that we have the Statistical Department 


which could be a change in name to Statistical Clerk and 


Auditor." 

MR. FINLEY: That's all, nothing further. 

TRIAL EXAMINER: Anything further, Mr. Bennett? 

MR, BENNETT: Yes, I feel I must hit some of Mr. Bryant's 
comments in 1963, sir. 

REDIRECT EXAMINATION 

Q (By Mr. Bennett) Mr. Bryant, on page 656 of that 
testimony on line 10, did you refer to the number of audits . 
that have been performed and who had performed them in the 
past? 
A Yes, sir, 
Q What did you state, sir? 
A I stated: "Now, in 1962, when we had 25 different audits 
of subordinate units, these were not ail made by Mr. Murray. 
These were made by several individuals." 
Q On the last two pages of your testimony here, Mr. Bryant, 


page 657 and page 658, did you discuss the other duties of 


the Statistical Clerk on those two pages, sir? 

MR. FINLEY: We'll stipulate that he did. | 

MR. BENNETT: Fine. That's ali the questions I have 
on that, sir. 

TRIAL EXAMINER: Thank you. It saved me from reading 
it. | 

No further questions, Mr. Rice? | 

MR, FINLEY: No further questions of this witness. 

TRIAL EXAMINER: Mr. Bryant, you are excused. Thank 
you very much, 

THE WITNESS: Thank you very much, 

(Witness excused, ) 

MR, BENNETT: Mr. Examiner, I would like to move that 
Respondent's Exhibit No. 3 be admitted in evidence. 

TRIAL EXAMINER: Will they be shown to counsel? 

MR, FINLEY: Yes, they have.: | 
MR. BENNETT: Yes, they have been shown. | 


TRIAL EXAMINER: Any objections? 


MR. FINLEY: I don't have any serious objections to 3. 


I have no objection at ail to 2, 

MR, RICE: No objection to 2. 

MR. FINLEY: No. 3 is technically irrelevant. It's 
1967 but if you overrule me, I wouldn't be real angry. 

I don't reaily care, but I think it's worst taking an 


| 
ob jection. 


TRIAL EXAMINER: I hope we can give it proper weight 


when we look over the record. We'll overrule the objection, 
MR. RICE: No objection to 3. 
TRIAL EXAMINER: No objection? A11 right, 
(The documents above-referred to 
heretofore marked Respondent's 
Exhibits Nos. 2 and 3, were 
received in evidence. ) 
TRIAL EXAMINER: Does that conclude your case? 
MR. BENNETT: We rest. 
MR, FINLEY: I would like to take a very short recess 
and confer with my colleagues here 
TRIAL EXAMINER: Let's take five, 
{Recess had, ) 
TRIAL EXAMINER: Weil, gentiemen, let's resume, 
MR. RICE: As rebuttal, I will call Mr. McCool. 
WADE A, McCOOL 
resumed the stand and, having been previously duly sworn, 
testified further as follows: 
TRIAL EXAMINER: Mr. McCool, you were under oath earlier 
and you are still under oath. Is that understood? 
THE WITNESS: Yes, sir. 
TRIAL EXAMINER: A11 right. 
DIRECT EXAMINATION 
Q (By Mr, Rice) Now, Mr. McCool, as I understand, you were 
a member of the Negotiating Committeefor the Office and 


Professional Employees International Union? 


A That's correct. | 

Q Now, did you attend the negotiating meeting heid on 
September 20, 1966? | 

A I did. 


Q Now, who was present at this meeting? 


A For which party or for both parties? 


Q Well, first, for the Brotherhood? 
A 


Well, the Brotherhood was represented by Mr. H. E. 

Gilbert, R. R. Bryant. 
| 

I don't believe the Assistant President was|there, I 


think he was out of town, The Editor and Manager, 


William C. Midcap, of the Publications Department, and four 


members of the Board of Directors. 
Q Who was present for the Office and Professional Employees 


Union? 


A There was the Chief Steward, E. A. Blazy, and 


International Representative John Richards from the OPEIU, 


myself, and Mr. Binford and Mr. Frencel. | 
| 


Q Now, at this meeting, was there any discussion concerning 
the Brotherhood's proposal to exempt certain positions from 

| 
coverage of the agreement? | 


A Yes. 
Q And at what point in the meeting was this he1d? 
A We had just come back off a short recess and the 


Chairman of the Wage Commission made the statement that he 


feit that they had a proposal to settle the negotiations and | 
Sign a contract. 

Oh, the chairman was Mr, Phipps and he was chairman of 
the Board ot' Directors and also chairman of the Wage 
Commission. 

Q What did Mr. Phipps say? 


A He specifically took the proposals that were still 


pending before the Brotherhood and the OPEIU and read them, 


withdrawing some and granting others, and in his reading he 


said the Brotherhood agrees to withdraw the Wage Commission's 
proposal number 1 (a) - (1). 
Q Let me hand you what's marked as General Counsel's 
Exhibit 8, That would be which proposal on that section, 
first? 
A This would be the second proposal, under Article 1 
Section (a) - (1). 
Q And now, what else did Mr. Phipps say at this meeting? 
A After he had read what they had agreed to, there was 
some discussion and the question was directed to the 
Committee if this meant they withdrew their request for 
exempt jobs. 
Q And who directed this question? 
A I believe I did. 

What did you say? 


I asked in those words: Do I understand you correctly 


that you agree to withdraw your request for exempt jobs? 
Q And did you get a reply to your question? 
A If my memory serves me, it was answered by the 


International President, Mr. H, E. Gilbert's statement: yes. 


Q As a member of the negotiating committee for the 
Office and Professional -- strike that question. 

Now, at this meeting on September 20, was there any 
discussion prior to the time Mr. Phipps made the proposal 
concerning exempt jobs? : 
A Not to my recollection, no. We had been discussing 
other points when he made his statement that he fe1t we 
would settle it tonight -- then not referring to. the proposal 
or what was in it, just the number of the proposal --"When I 
review what the Brotherhood proposes as a settiement." 

Q Now, as a member of the Office and Professional 
Employees International Union's Bargaining Committee, did 
you attend all the negotiating meetings held during the 
month of September 1966? | 

A I did, sir. : 

Q Now, do you recall attending a meeting where Mr. Frencel 
made a statement concerning the farming out of the work? 

A I do. : 


Q Do you recall at what meeting he made that statement? 
. | . 
I would say it was September 12th or 13th. | 


Now, did Mr. Frencel make such a statement at more than 


one of the meetings? 
A Not to my cnowiedcer no. 

MR. RICE: Nothing further. 

CROSS EXAMINATION 

Q (By Mr. Bennett) Mr. McCool, what date in September 
did the Wage Commission meet with the Office Employees? 
A September 8, 9, 12, 13, 19, 20, and we went back to 
sign the agreement on the 23rd. 
Q For ali intents and purposes, negotiations were over on 
the 20th, is that right -- 
A This is correct. 
Q -- the agreement was reached? 


A That's correct. 


Q The negotiations started on the 8th, is that right, sir? 
A 


That is correct. 
Q Out of those six dates, on which dates were there any 
detailed discussions regarding the Wage Commission's 
proposai i (a) - (1), regarding the exempt positions? 
A I can't give you the exact date of those detailed 
discussions. I know it was discussed the 8th when it was 
submitted and it was discussed, I believe, the 12th and the 
13th, but I cannot off my memory give you the exact dates. 
Q Was there any discussion after the 13th in regard to 
the merits of the proposal, any give and take discussions? 


A Not to my knowledge. 


592 
- salating Clerk, 
Next is the Railroad Retirement Clerk, and this is the 
apartment within the General Secretary-Treasurer's depart- 


vent which fulfills the duties required by holding the posi- 


vion of National Reporting Officer of the Railroad Retirement 


| Board. 
We have the Supply Clerk, and probably for this particu- 
se lar job a more satisfactory or suitable name for this person 
would be Purchasing Agent. This department handles all of - 
; che purcnases of supplies, the handling of supplies, the ; 
. ordering of supplies, the disbursements of supplies to Local 
Lodges. This department handles the mail, mailing out bulky 
naterials and materials that aren't bulky. 

Below that we have the Statistical Department which 
could be a cha? ~e in name to Statistical Clerk and Auditor. 


This Clerk conies the statistical records necessary for the 


' : insurance and Brotherhood operation, This person is busy 


7 mucn of the time preparing for audits of Local Lodges! 
Geneal Committees, and actually going out in the field and 
<ing the audits, 
Proceeding to the left side of the diagram, or the ex- 
nidit, we have the Cashiers? Department, which actually is 
| the Bookkeeping Department. They keep all the records of the 
financial transactions, and have, as you can see, quite a 


number of employees. we 


G.C. Ex. 2 


MR. TALTY: Yes. 


HEARING OFFICER: The right-hand colum, the Tabulating 


Clerk No. 1? 


MR. TALTY: Yes. | 

HEARING OFFICER: Assistant Tabulating Clerk? 

MR. TALTY: Yes. | 

HEARING OFFICER: Tabulating Assistant No. 1? 

MR, TALTY: Yes. : : 

HEARING OFFICER: ‘The Railroad Retirement clerk? 

MR. TALTY: Yes. | 

HEARING OFFICER: The Supply Clerk? 

MR. TALTY: Yes. | 

HEARING OFFICER: The last block, the Statistical Clerk? 

MR. TALTY: Yes. | 

HEARING OFFICER: Those are all of the classifications 
that the Employer desires to exclude from the unit? 

MR. TALTY: Yes. : 

MR, FINLEY: Only 25 per cent of these 60 very fine 
people who have had the benefits of collective bargaining for 
so many years. 

HEARING OFFICER: Thank you for your analysis of the 
mathematical problems, and I trust that the Union desires to 


include all of these classifications? 


MR. FINLEY: Every single one of them, without excep- 


tion. 


cause it is managerial and supervisory. 

HEARING OFFICER: The Supply Clerk, 

MR. TALTY: The Job should be excluded because it is 
managerial and Supervisory 

HEARING OFFICER: The Statistical Clerk. 

MR, TALTY: ‘The job should be excluded because it is 
managerial. 

HEARING OFFICER: I believe that now covers all of the 
classifications that the Employer desires to be excluded 
from the General Secretary and Treasurer's office, and the 
Union's position is that all of these classifications should 

be included. 
| MR. FINLEY: Unvaveringly. 

HEARING CFFICER: I believe we are now ready to proceed 
once again with the examination of Mr. Bryant. 

I velieve yesterday we were talking at the conclusion, 
about the Tabulating Assistant No. 1. I don't kmow if you 
finished that classification or not, but I believe that is 
where we ended. 

Mr. Bryant, you are still under oath. 

MR. TALTY: Are we on the record, sir? 

HEARING OFFICER: Yes, we are. mS 


MR. TALTY: I would like at this time to move for the 


' antroduction into evidence of Employer-Petitioner Exhibit 


No. 8. : 


Q Yes. | 
A Yes, on Some unusual cases. I worked with him on a 
telephone conversation Concerning a tie, a bolo type western 
tie we recently purchasdd at the instructions of the Promotio 
Committee. 

I talked to the head of the company regarding this item, 


and Mr, Atkinson was present, and I BO my ES 


to Mr. Atkinson and he prepared a paroneae order after ve 


approved the sample they sent us, the picture, 


On another occasion, I talked to a company about an 
individual policy holder which should be Corie sa to us 
Several weeks ago, and we haven't received it yet. | There 


bee 

are some occasions where I talk to these companies, it's only 
| 
| 


HEARING OFFICER: This tie that you refer tom 18 that a 


on an unusual case, 


! piece of wearing apparel? 


THE WITNESS: Yes, it's a bolo type wedern tie. For 


*© | Jack of a better word, it's a tie, They put them around 


theiy necks and wear it, 
HEARING OFFICER: I just wanted to clarify that. 


THE WITNESS: It is given as kind of a suppldment to 


their policy when they purchase insurance, — | 
Q (By Mr. Talty) Now, going, sir, to the position of 
Statistical Clerk and Auditor, who presently holds that 


' sosition? 


Tnsurance Department and our Brotherhood, including break- 
downs of how much insurance enforced in a particular state, 
or any other vite Secs information that is needed, 

In addition to this, and this is why I stated previous- 
ly that the Statistical Clerkdoesn't really cover the title 
of his duties, he iz also our Auditor. He performs auditing 


work in the field, 


He prepares statistical information as is necessary in our = 
’ 
{ 


When we feel it is necessary to have an audit performed 
of a subordinate unit, Mr. Murray is sent to that subordinate 
unit, whether it be a Local Lodge or General Committee, 
General Grievance Committee, 

He audits their books, and naturally, during the period ; 
of an audit, he has asked many questions regarding the 
policy of our department concerning ccomloting financial forms 
and anything else that might come before him. 

He must be very patient as an auditor, This is a rather 
difficult job, and he must give them a natisfactory answer 

; and assist them. 
: Q How many field audits, approximately how many did he 
: wake in 1962, if you know? : 
# a Well, 1962 is a rather long list including several 
auditors. I can tell you better, probably, in 1963, that's 
easier. 


He was out on an actual audit March 4 through March 13, 


i! audit. , | 
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| 
He was on an actual audit February lith through February 23rd 


On an actual audit January 6th through January 25th. 

Now, that's the time he actually spent at the location 
making the audits. Preparatory to making an audit, 4t takes 
anywhere from three.days to 10 days to gather together the 


Grand Lodge records on these audits, and then go out and 


When he aos from the audits, it takes a day or two, 
or more, to prepare the reports on the audit. i 

Now, in 1962, when we had 25 different audits of sub- 
; ordinate units, these were not all made by Mr. eye 
These were made by several individuals. There were 25 


different audits made during 1962. 


Q When Mr. Murray is making an audit in the field, is he 


working under the direct supervision or control of any 


officer? 


A No, there is no officer with him. 


| 
Q Now, in preparing these reports, does he consult with 
you before he concludes his report? 

A No, he furnishes me his report, : ' 
Q Does he make recommendations in these roporta? 

A No. His only recommendation might be that the man is 
short, and we do something either with the ponding Somers 
or the individual, to try to regain the shortage. 


Has he made any recommendations of that type to you? 
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ji A A good many of audits do develop shortages. He also 


advises us, not recommend us, but advises us of what he has 
done to change the bookkeeping system in the subopdinate 
units. It is not necessarily a recommendation, it is what 

he told them to do. 

Q Does he make suggestions to the people in the subordinate 
units “without consulting with you, or only after consultation | 
with you? 

A I would say in 99 per cent of the cases, it's without 
consultation, 

Q The reports that he prepares for the Internal Revenue - 

: Service and Labor Department, have you had any occasion to 
make any corrections or changes in these reports? 

: A .No, sir, I have no occasion to make any changes in any 
of his statistical reports, 

Q You testified relative to his handling correspondence of 
members in military service. What does that consist of? 

A This consists of a clause of a provision in the Constitu 
tion, stating that while a member of this: Brotherhedd is in 
military. service, assessments are made to pay that momber's 


dues. 


In other words, we pay to the Local Lodge or the subordi 


nate Lodge, the member's dues. So he has correspondence with 
sections of Local Lodges relative to names of individuals in 


military service, and correspondence as to whether or not 


>| they mare returned from military service. ‘Then he has - 
forms he sends them to bill us the dues of the individuar in 
the event he is still in military service, This bin covers 
Local Lodge dues and all other assessments the neuer would 
have paid had the member been working on the Job. 
Q Now, Mr. Bryant, earlier this year, did you have oceasio 
to request ‘the Chief Clerk to ive you a written account 

_of his duties of ‘Chier eke 
A Yes, 
Q Who is that, please? 
A Mr. Ed Lampert. : 


MR. See Would you mark this as Emlover-Petitioner's 


Exhibit No. 10, please? 


(me document above motes to was 
marked Employer-Petitioner's Exhibit 
No. 10 for [aS 


MR. FINLEY: Do you have &. copy for me? 
17 "MRS TALTY Joo, I only have this one. We will have to 


oo substitute a copy. We will give you & copy. - 


=f (By Mr. Talty) Mr. Bryant, handing you what has been 
° 


markod for identification as Employer's Exhibit 10, wi22 you 
‘ vell us: from whom you received that exhibit? 
i 


22 | A From Mr, Lampert, the Chier Clerk, 


zs| Q W111 you tell us, please, how Mr. zempexs describes his 

24 || @uties in the first paragraph? | 

25 MR. FINLEY: I am Going to object to any questions about 
j ‘ 


Schedule of 
WAGES AND WORKING CONDITIONS 
of 
GRAND LODGE EMPLOYES 
BROTHERHOOD OF LOCOMOTIVE FIREMEN 
AND. ENGINEMEN 


Revised September 1, 1965 


AGREEMEN 


AGREEMENT ENTERED INTO THIS 1st DAY OF SEPTEMBER, 


1965, BETWEEN THE BROTHERHOOD OF LOCOMOTIVE FIREMEN 


AND ENGINEMEN, EMPLOYER, THROUGH ITS REPRESENTATIVES, 


HEREINAFTER CALLED ‘THE "WAGE COMMISSION,* AND THE 


GRAND LODGE EMPLOYES' ASSOCIATION, HEREINAFTER CALLED 


THE *ASSOCIATION.” 


»GENERAL SECRETARY AND TREASURER'S DEPARTMENT (cont'd.) 
Microfilm Clerk $ 7,038.84 
Assistant File Clerks . , 6,958.84 
Beneficiary Clerks . : 6, 438184 
Stenographers (Regular) | 6,338.84 
Key Punch Operators (Regular) i 5,898.84 


Clerk Typists (Regular) | 5,798.84 


| Per Annum 


An employe performing the work customarily performed by the 
“Statistical Clerk will receive no less than the rate of the Statistical 


clerk when such service is performed at other than the Grand Lodge Office. 


Members of Brotherhood of Locomotive Firemen and Enginemen will 
receive an unclassified rate of $6,398.84 per annum for the first four (4) 
months of continuous employment, after which they will be paid at the rate 
"of the classification to which assigned. Also, the following rates will 
S apeny for the first four months for employes who are not classified under 


the schedule: ; 


= | 


Stenographers (Unassigned) ..........----eeeee0- $21.70 per day 

Key Punch Operators (Unassigned) .............-. 20.39 per day 
| 

Clerk Typists (Unassigned) ........e.ececeeeeee- 20-20 ee day 


< Extra employes will be compensated at the above daily rate based on 


261 days per annum. ; 


| 
Subject to Article 2, the office hours for employes for all depart- 


ments of the Grand Lodge will be from 9:00 a.m. to 12:15 p-m., and 
“1:00 p.m. to 5:00 p.m. on Monday, Tuesday, Wednesday, Thursday and Friday 
| 


of each week. 
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Schedule of 
WAGES AND WORKING CONDITIONS 


of 


GRAND LODGE EMPLOYES 
of the 
BROTHERHOOD OF LOCOMOTIVE 
FIREMEN AND ENGINEMEN 
Represented by the 


OFFICE AND PROFESSIONAL EMPLOYEES 
INTERNATIONAL UNION 


Local 425 


American Federation of Labor 


and 


Congress of Industrial Organizations 


Revised October 1, 1966 


G.C. Ex. 4 


AGREEMENT 


AGREEMENT ENTERED INTO THIS lst DAY OF OCTOBER, 
1966, BETWEEN THE BROTHERHOOD OF LOCOMOTIVE FIREMEN 
AND ENGINEMEN, EMPLOYER, THROUGH ITS REPRESENTATIVES , 


HEREINAFTER CALLED THE "WAGE COMMISSION," AND THE 
OFFICE AND PROFESSIONAL EMPLOYEES INTERNATIONAL UNION, 
LOCAL 425, HEREINAFTER CALLED THE "UNION." 


GENERAL SECRETARY AND TREASURER'S DEPARTMENT (cont'd.) : Per Annum 
Assistant Supply Clerk | 7,338.84 
Recording Clerks : - 7,338.84 
Utility Clerks i 7338.8, 
Microfilm Clerk : —-7,038.8% 
Assistant File Clerks i 6,958.84 
Beneficiary Clerks | 6,438.84 
Stenographers (Regular) | 6,338.84 
Key Punch Operators (Regular) | 5,898.84 


Clerk Typists (Regular) 5,798.84 


An employe performing the work customarily performed by the 
Statistical Clerk will receive no less than the rate of the Statistical 
Clerk when such service is performed at other than the Grand Lodge Office. 


* Members of Brotherhood of Locomotive Firemen and Enginemen will 


‘* receive an unclassified rate of $6,398.84 per annum for the first four (4) 


‘months of continuous employment, after which they will be paid at the rate 
of the classification to which assigned. Also, the following rates will 
apply for the first four months tor employes who are not classified under 
the schedule: : 

Stenographers (unassigned) .........sseeesseceeee ence o$21-70 per day 
Key Punch Operators (Unassigned)... ccccccccccccccce 20.39 per day 
Clerk Typists (Unassigned) .....cccccccccccccccccccces 20.20 per day 


| 
Extra employes will be compensated at the above daily rate based on 
ja. 261 days per annum. | 


ae 


ARTICLE 
Dismissal 
Employes or assistants in the Grand Lodge Office shall not be 


dismissed from service except for good and sufficient cause. 


Incompetency, insubordination, immorality or dishonest acts shail be 


considered, when proven, as sufficient cause for dismissal. 


ARTICLE 8 


Appeals 
A clerk or assistant feeling that he has been unjustly dealt with, 


and having appealed to the officer in charge, in writing, shall have the 


right to appeal his case to the Board of Directors when in session. 


An employe, having been denied advancement, may appeal to the Board 


of Directors at its next regular or special meeting. 


ARTICLE 9 


Grievance Procedure 

Conferences between the Brotherhood and the Union may be called at 
mutually convenient times to discuss and settle questions pertaining to 
working conditions and employe relations. All grievances, differences or 
controversies which may arise as to the application, administration, 
interpretation or claimed violation of this Agreement shall be adjusted. 
in the following manner: 

~10- 


(ea 


‘ioe Step 1. The employe and/or Committee shall present the 


pomcwanee to the employe's Department Head within ten (10) ‘working days 
| after reasonable knowledge of the grievance in question. The Department 
ae shall give his answer verbally within five (5) working anys after 


»the meeting. | 


Step 2. If the grievance is not resolved under Step 1, then 

within five (5) working days following the verbal answer the confer 
Wondlor the Committee shall reduce the grievance to writing and submit it 
to the Department Head. The written grievance shall contain the complete 

ees: reasons and pertinent provisions of claimed violation and a request 
"for proper settlement. The parties shall meet within five (5) working days 
following receipt of the written grievance to discuss the grievance and 
consider settlement. The Department Head shall give his answer in writing 
“within five (5) working days following the meeting. 


Step 3. If the grievance is not resolved under Step 2, then 
within five (5) working days it shall be appealed to the International 
“President of the Brotherhood. The parties shall meet within five (5) 


working days following receipt of the appeal to discuss and consider 
settlement. The International President shall give his answer in writing 
“within five (5) working days following the close of discussions. 


Step 4. If the grievance is not settled satisfactorily under 
Step 3, then within thirty (30) days after receipt of the International 
President's answer, the Committee shall notify the International President 


| 
-ll- | 


of its intent to submit the grievance to arbitration. Within the next 
, five (5) working days the parties shall meet to mutually agree upon an 
arbitrator or failing therein, to apply to the Federal Mediation and 


Conciliation Service for a panel of seven (7) arbitrators from which the 


» selection shall be made. The parties shall meet within ten (10) working 
days following the receipt of the panel from FMCS and shall alternately 
strike one (1) name from the list (The Union striking the first name) 

» until one name remains and he shall be the chosen arbitrator. The Hearing 
shall be scheduled without delay and the Arbitrator shall render his 
decision within thirty (30) calendar days following the hearing. The 

Arbitration Award shall not add to, detract from, change or modify any 
of the provisions of this agreement. The fees and expenses of the 


Arbitrator shall be borne equally between the parties. 


Whenever an employe is to be suspended or discharged for incompetency 
the Brotherhood will notify the Union in advance of the action and discuss 
the proposed disciplinary action. Such notification shall not restrict 

, the Brotherhood in taking such action nor require the Union's concurrence 


in such action. 


A grievance involving the discharge of an employe shall be initiated 
“at Step 2 of the Grievance Procedure within five (5) working days follow- 


ing the action. 


Should the Union fail to appeal to the next step within the time limits 
specitied, then the grievance shail be considered settled on the basis of 
-12- 


the Brotherhood's last answer. Should the Brotherhood fail to answer 
within the time limits specified, then the grievance shall be considered 


settled on the basis of the Union's request for settlement. | 


< 


Time limits at any step may be extended by mutual agreement of the 
parties. Steps may be combined by mutual consent of the parties. If 
» either party is unable to be present at any step, they may designate a 
representative to act in their behalf. If the department head or the 
International President is away from the Grand Lodge Headqnarcerse the 

+ time limits herein provided will automatically be extended to start upon 


his return. 


ARTICLE 10 
Union Shop 


Permanent employes, covered by this bargaining agreement, remaining 
»in the service of ‘the Brotherhood under the provisions of this agreement 


will be required as a condition of continued employment to make application 


\ 


\ 


for membership in the Office and Professional Employees International 
Union, Local 425, in accordance with its Constitution and By-Laws. If 
“membership is accepted by the Union the employe will be required as a 
continuation of continued employment to continue payment of monthly dues 
in line with the provisions of the Constitution and By-Laws of the Office 
“and Professional Employees International Union so long as the Union will . 


accept their dues. 


is In the event that employment is terminated in accordance with the 


provisions of this Article 10 and such termination of employment is 


subsequently determined to be improper, unlawful, or unenforceable, the 
| 
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employe whose employment was so terminated shall be returned to service 
without impairment of seniority rights and the Union shall indemnify 
and save harmless the Brotherhood against any and all liability, including 

_ wage loss, arising as the result of such improper, unlawful or unenforceable 


termination of employment. 


ARTICLE 11 
Payroll Deduction 


The officers of the Office and Professional Employees International 
, Union shall procure payroll deduction of dues forms from the Grand Lodge 
employe and present such payroll deduction forms to the General Secretary 


and Treasurer, after which payroll deduction of Union dues will be deducted 


, trom the last pay period of each month and all such Office and Professional 


Employees International Union dues so deducted shall be remitted currently 
on or before the last day of the month in which such deduction was made 
to the treasurer of the Office and Professional Employees International 
Union. 

ARTICLE 12 

Arbitration 


In the submission of disputes to arbitration, same shall be submitted 
in the following manner: 

(a) The party choosing to submit a dispute to arbitration must notify 
Sone other party in writing of such intention within thirty (30) days from 
the date deadlocked in negotiations. The notice served shall identify 
the dispute they desire to be arbitrated. 
“5 
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R. R. "BOB" BRYANT 
GENERAL SEC°Y & TREAS. 


<n 
October 32, 1966 


Mr. Charles E. Foster, Employe 

Gonoval Secretary and Treasurer's Department 
' 25402 Detroit Avenue : 

Clovetand, Ohio 44107 


t 


_ Dear Sir and Brother: 


In accordance with your request, you have been 
granted a leave of absence as an employe in the General 
Secretary and ‘reasurer's ‘Department for a period of one (1) 
year effective November 1, 1966. 


— spp (oe 


pes H. E. Gilbert, President, BLF&E 
W. L. Phipps, Chairman = Wage 
Commission, BLP&E 
E. A. Blazy, Chief Steward, GPEIU, Local 425 


G.C. Ex. 6 


AUDITS CONDUCTED DURING 1942 


Location 


Montreal, Quebec, Canada 


Brownweed, Texas 
St. Leuis, Misscuri 


Atchisen, Kansas 


Clintcn, Iowa 
Island Pond, Vermont 
Torontc, Ontario, Canada 


Marion, Chio 


Galveston, Texas 


E. Bakersfield, California 


Ft. Wayne, Indiana 


Houston, Texas 


Gretna, Louisiana 


Maccn, Jecrgia 


Individual 
Performing 
Audit 


we H. Keesee 


G. Gerlach 


W. Murray 


Wy. Keesee 


G. Gerlach 


R. Tariten 
W. Murray 


We Keesee 


W. Keesee 


W. Murray 


Keesee 


Keesse 


Keesee 


Murray 


7(a) 


Job 
Classificaticn 


G.C. Ex. 


Tabulating 
Assistant Xo. 2 


Chief Clerk 
Clair. Clerk 


Tabulatins 
Assist ant 


Chief Clerk 


Statistical Clert: 


Statistical Clerk 


Tabulating _.. 
Assistant Ne. 2° 


si 


Tabulating 
_ Assistant Ne. 2 


Beokkeeper No. 2 


Assistant 
Pockkeeper 


Tabulating 
Assistant tc. 2 


Tabulating 
Assistant No. 2 


Eeekkeeper Ne. 2 


Chesapeake & Ohio 
(Pere Marquette Dist) 
General Grievance Committee 


Seabcard Air Line 
General Grievance Committee 
H. Keesee 10 
Gerlach 7 


‘urray 5 


(2) 
AUDITS CONDUCTED DURING 1962 
Individual 


Perforning 
location . Audit 


_E. Syracuse, New York  —__ E ___W. H. Keesee _ 


Lehighton, Pennsylvania W. H. Keesee 


Marceline, Missouri G. J. Gerlach 
Toledo, Ohic G. J. Gerlach 


San Manuel, Arizona E. E. Ames 


Dupo, Illinois J. Gerlach 
Chicago, Illinois i. F. Murray 
Montgomery, Alabama H. Keesee 


Silvis, Illincis J. Gerlach 


ludington, Michigan 


Savannah Beach, Georgia Gerlach 
: Ares 


E. H. Tanmen 1 
L. N. Hudson 1 


Tctal Audits 


Job 
Classification 


Tabulating 


Assistant No. 2 


Tabulating 
Assistant Ne. 2 


Chief Clerk 


Chief Clerk 


Insurance 
actuarial Clerk 


Chief Clerk 
Bookkeeper No. 2 


Tabulating 
Assistant No. 2 


Chief Clerk 


ating Clerk 
1 


Chief Clerk 
Tabulating.  . 
Assistant No. 1 


AUDITS CONDUCTED DURING 1963 
Individual 
Ferforming Job 
location Audit Classification 
San Antonio, Texas W. F. Murray Statistical Clerk 
Toronto, Ontario, Canada W. F. Murray Statistical Clerk 
Seattle, Washington W. F. Murray Statistical Clerk 


Parkersburg, West Virginia W. H. Keesee Assistant 
Bookkeeper 


Chicago, Illinois W. H. Keesee Assistant 
Bockkeeper 


Amarillo, Texas W. F. Murray Statistical Clerk 
Beaumont, Texas W. F. Murray Statistical Clerk 


Salem, Illinois W. F. Murray Statistical Clerk 


Silsbee, Texas W. F. Statistical Clerk 


W. F. Murray 
W. H, Keesee 


Total Audits 


AUDITS CONDUCTED DURING 1.96. 


Individual 
Performing Job 
Location Audit Classification © 


___._____Sparks, Nevada 


W. F. Murray Statistical Clerk 


Cedar Rapids, Iowa W. F. Murray Statistical Clerk 


West Seneca, New York E. L. Ions File Clerk 
Seranton, Pennsylvania W. F. Murray Statistical Clerk 
Utica, New York W. F. Murray Statistical Clerk 
Eureka, California W. F. Murray Statistical Clerk 
Jackson, Michigan W. Murray Statistical Clerk 
Grgenville, Pennsylvania E. Ions : File Clerk 


Reodesha, Kansas W. Keesee Assistant 
Bockkeeper 


Hoboken, New Jersey Ss. Atkinson, Jr. Supply Clerk 


San Manuel, Arizona W. Keesee Assistant 
Bockkeeper 


Port Huron, Michigan Ww. Murray Statistical Clerk 


Charny, Quebec, Canada WW. Keesee Assistant 
e Bockkeeper 


Buffalo, New York Keesee Assistant 
Becl-keeper 


Jefferson City, Missouri Ions File Clerk 


Clearfield, Pennsylvaria Icns File Clerk 


Lodge No. 
641 


W. F. Murray 

E. L. Ions 

W. H. Keesee 

S. D, Atkinson, Jr, 


Total Audits 


(2) 
AUDITS CONDUCTED DURING 196 


location 


Eldon, Missouri 


San Luis Obispo, California 
Oklahoma City, Cklahora 
Cleveiand, Chio 

Holloway, Chio 

Montreal, Quebec, Canada 


Richmond, California 


’ Peru, Indiana 


Toledo, Ohio 


Individual 
Perforning 


Audit 


W. dH. 


W. F. 
L. 
L. 
L. 
F, 
F. 
L. 
L. 


Keesee 


Murray 
Ions 
Ions 
Ions 
Murray 
Murray 
Ions 


Icns 


Job 
Classification 


G. C. Ex. 7(e) 


Assistant 
Bookkeeper 


Statistical Clerk 
File Clerk 
File Clerk 
File Clerk 
Statistical Clerk 
Statistical Clerk 
File Clerk 
File Clerk 


AUDITS CONDUCTED DURING 196 
Individual 
Performing Job 
Audit Classification 


J. We Whitely 00 UL 


Jacksonville, Florida W. H. Keesee Assistant 
Bockkeeper 


El Paso, Texas L. Icns File Clerk 
New Haven, Connecticut F. Murray Statistical Clerk 


Concord, New Hampshire H. Keesee Assistant 
Bockkeeper 


New York, New York H. Keesee Assistant 
Bookkeeper 


Nashua, New Hampshire H. Keesee Assistant 
Bookkeeper 


Palestine, Illinois L. Icns File Clerk 


Peru, Indiana Ions File Clerk 


Grand Trunk Western 3 
General Grievance Committee Waterford, Michigan Whitely Utility Clerk 


Keesee 
Icns 


mitely 


7(g) 


AUDITS CONDUCTED DURING 1966 


Ex. 


Individual 
Performing Job 


Lodge Now location Audit Classification 


C. 


G 


120 Syracuse, New York W. H. Keesee Assistant 
: Ecckkeeper 


132 DeQuincy, Louisiana W. F. Murray Statistical Clerk 
Hornell, New York C. E. Spangler Auditor 
Savanna, Illinois W. D. Cox, Jr. Utility Clerk 
Sunbury, Pennsylvania J. W. Whitely Utility Clerk 
East Syracuse, New York J. W. Whitely Utility Clerk 


New York, New York W. H. Keesee Assistant 
Bookkeeper 


Sayre, Pennsylvania J. W. Whitely Utility Clerk 


Williamson, West Virginia F, Murray Statistical Clerk 


Minden, Louisiana F. Murray Statistical Clerk 
Mobile, Alabama W. Whitely Utility Clerk 
Cleveland, Ohio D. Cox, Jr. Utility Clerk 
Corbin, Kentucky E. Spangler Auditor 

New Orleans, Louisiana F, Murray Statistical Clerk 
Etowah, Tennessee W. whitely Utility Clerk 


Del:ar, Delaware Spangler Audite 


(2) 
AUDITS CONDUCTED DURING 1966 


Individual 
Performing 
Lode to. location Audit 


-Chicago-& Eastern Illinois _ SUL eee Se eee ea ROS hee ES Biss WENN Cr eee os pat dente 
General Grievance Committee Danville, Illinois J. W. Whitely Utility 


Erie, Lackawanna (Delaware, 
Lackawanna & Western Dist) 
General Grievance Conmittes Hopatcong, New Jersey Whitely Utility 


Minneapolis & St. Louis 
General Grievance Committee Marshalltown, Iowa Whitely Utility 


Delaware Legislative & 
Education Board Wilmington, Delaware ;- Spangler Auditor 


W. Whitely 
F, Murray 
E. Spangler 
H. Keesee 
Cox, Jr. 


Audits 


September 12, 1966 


REDRAFT #21 OF Proposals Submitted by Employees on 
March 15, 1966 ~ and Wage Commission on March 18, 1966 


WAGE COMMISSION PENDING PROPOSALS 
ARTICLE 1 


(a) Amend Article .1 to eliminate the Classification 
of Assistant Chief Clerk in the President's Department, 
Chief Clerk in the Publications Department, 


(a) -(1) In the office of the General Secretary and 
Treasurer eliminate the classifications "Assistant 
Tabulating Clerk" and "Insurance Actuarial Clerk" 
from tne scheduie. We also propose an agreement 
from the OPEIU providing for exempted posi tions 
in the General Secretary and Treasurer's LCE ES 
as follows: 

"Programmer" 

"Insurance Underwriting Supervisor" 

"Auditors" 


<) A complete job evaluation be made by a CON: 
firm covering all job classifications in the scheduic 
under Article 1. This with understanding thas 
appropriate rates be established for the services 
_performed commensurate with the findings oF the 
evaluation. 


(d) Arrangements’ shall be made whereby second and |. 
third tricks may be established. = 


(£) Amend Article 1 by adding the sores two 
paragra hs: 
(1) All employees, holding Stenc rate or nigaer, 
within one year from the effective date of this 
agreement will, by an appropriate test, prove 
they are- proficient in taking shorthand ana meet 
minimum typing requirements. 


(2) After one year of employment, each employee 
Snail attend high school or college classes av 
his own expense and obtain credits untii an 
accumulation of at least fifteen semester hours 
has oeen earned within a five-year perioc. Each 
department head will approve courses, anc wil 
be furnished xen De of execs wet completing 
each course. 


G.C. Ex. 8 
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FFICE & PROFESSIONAL EMPLOYEES 

INTERNATIONAL UNION - LOCAL 425 - AFL - CIO 
CLEVELAND, OHIO 


s<—e 
October 24, 1965 
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R. R.BOB” BRYANT . 
GENERAL SCCY. ANO TREAS. ste yee Q 
13401 OCTROIT AVENUE . 


CLEVELAND, OHIO 44107 i : s October 31, 1966 


‘* 


Me. BE. A. Blazy, Chief Steward 
OPEIU, Local 425 : 
15401 Detroit Avenue 
Sleveland, Ohio 44107 


Dear Sir and Brother: 


This will acknowledge receipt of your letter dated October 24, 1966 
insisting that Brotherhood auditing work be assigned to employes in the Bargain- 
_ ing Unit in the. General Secretary and Treasurer's Department. : 


I know you realize that the question of assignment of auditors rests 
with the International President as provided in the Brotherhood Constitution. 
When employes in the Bargaining Unit have been used to perform auditing service 
for the Grand Lodge, they have been paid in accordance with the provisions $f 
the agreement. If employes of the General Secretary and Treasurer's Department 
are used to perform auditing services in the future, they, will be paid in 
accordance with the agreement. 


Since you make reference to the recent negotiations between the 

sotherhocd Wage Commission and OPEIU, Local 425, perhaps the OPEIU statement 
concerning exempted positions should be mentioned. You will recall that the 
“ace Commission asked for an agreement providing for exempted positions for 
cuditors, and such an agreement was declined by OPZIU with the following 
statement from your committee, "We would rather have this work farmed out to 
outside people than to have any.more exempted positions." Because of this 
statement made by OPEIU, the request for an agreement for the exempted positions 
a> Withdrawn. I contacte’ several employes in this office asking them if they 
might desire leaves of avsence for the purpose of accepting positions as general 
organizers as outlined in the Brotherhood Constitution. 


Auditing service for the Grand Lodge will be done in accordance with 
vio provisions of the Brotherhood Constitution, and if employes in the Unit should 
pextorm such services,. they will be compensated in accordance with the current 
agreement between the Brotherhood and OPEIU, Local 425. 


I repeat, the question of assignment of auditors rests with the 


International President. 
wae: : } 
Yours wipe p(B 
cer H.E. Gilbert, President ,BLF&e Se es J Ake SE 
M.W. Hampton, Asst. Presse, BLF&ss ee . 

We, C.. Midcap, ES, BLF&& . ; ; 

We Le Phipps, Ch. Wage Com. BLF& 

We P. Dunn, Member, Wage Comm. : 

P. J. Fontana, Member, Wage Comm. ~ 

Ae eee (EE 

Re Whitlock, Jr., Meaber, Wage Comm. 


Proposal Submitted By Wage Commission 


In the office of the General Secretary and 
Treasurer we propose to eliminate the classifications 
“Assistant Tabulating Clerk" and "Insurance Actuarial 
Clerk" from the schedule. ‘We also propose an 
agreement from OPEIU providing for exempted positions 
in the General Secretary and Treasurer's Department 
as follows: : 


- "Programmer" e 
"Insurance Underwriting Supervisor” 
"Auditors" . 


STATEMENT OF ISSUES PRESENTED 


COUNTERSTATEMENT OF THE CASE 


I. The Board’s findings of fact . 
A. Background . 


B. The Union is certified and the parties 
conduct negotiations for a contract . 


C. The employer unilaterally grants employees 
a leave of absence from the unit, and assigns 
them to perform auditing work on a full-time 
basis 5 2 


II. The Board’s conclusions and order . 


ARGUMENT . 


I. The Board properly asserted juris- 
diction over this proceeding . 


II. Substantial evidence on the record as a whole 
supports the Board’s finding that the Employer 
violated Section 8 (a) (5) and (1) of the Act 
by unilaterally establishing a classification of 
auditors, exempt from the classifications in- 
cluded within the unit, and by selecting two 
employees from within the unit, placing them 
on leave of absence from the unit, and assign- 
ing them to the exempt classification to per- 
form auditing work formerly performed on a 
part time voluntary basis ye the tho 
within the unit . . . ss 4 


II. The Board’s order is valid and proper . 


A. The Board properly ordered the employer 
to rescind its act of establishing a new 
classification of auditor outside the unit, 
and to restore the employees who were 
assigned to that classification to their 
former status within the unit 


B. The Board properly refused to order 
the Employer to reach agreement with 
the Union before changing the assign- 
ment of auditing work ~ o 8 


C. The Board did not err in refusing to order 
the Employer to reimburse the Union for 
dues allegedly lost by the reduction of 
trees cee ce cece 

CONCLUSION 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,550 


OFFICE AND PROFESSIONAL EMPLOYEES INTERNATIONAL UNION, 
LOCAL 425, AFL-CIO, 
Petitioner, 
v. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent, 
and 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN, 
Intervenor. 


No. 21,710 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN, 
Petitioner, 
Vv. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 
and 
OFFICE AND PROFESSIONAL EMPLOYEES INTERNATIONAL UNION, 
LOCAL 425, AFL-CIO, 
Intervenor. 


On Petitions to Review and CrossPetition 
for Enforcement of an Order of 
The National Labor Relations Baord 


BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF ISSUES PRESENTED 


In No. 21,710, the stipulated issues presented are: 


1. Whether the Board properly asserted jurisdiction over this proceed- 


2. Whether substantial evidence on the record as a whole supports 
the Board’s conclusion that the Brotherhood of Locomotive Firemen and 
Enginemen (hereafter “the Brotherhood” or “the employer”) violated Sec- 
tion 8(a)(5) and (1) of the Act by unilaterally establishing a classification 
of auditors, exempt from the classifications included within the bargaining 
unit, and by selecting two employees from within the unit, placing them 
on leave of absence from the unit, and assigning them to the exempt class- 


ification to perform auditing work formerly performed on a part-time vol- 


untary basis by employees within the unit. 


3. Whether the Board properly ordered the employer to restore the 
status quo ante by rescinding its act of establishing a new classification, 
and by restoring the employees who were assigned to that classification to 
their former status within the unit. 


In No. 21,550, the stipulated issue presented is: 


Whether the Board erred in refusing to grant the further relief request- 
ed by the Office and Professional Employees International Union, Local 
425, AFL-CIO (hereafter “the Union’’). 


Pursuant to Rule 8(d) of the Court’s General Rules, the Board states 
that this case has not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 


No. 21,550 is before the Court upon petition of the Office and Pro- 
fessional Employees International Union, Local 425, AFL-CIO (hereafter 


“the Union”) to review and modify an order (D&O 2, TXD 10-1 1)! of the 
National Labor Relations Board issued on December 5, 1967, against the 
Brotherhood of Locomotive Firemen and Enginemen (“the employer”). 
No. 21,710 is before the Court upon petition of the employer to review 
and set aside, and on cross-petition of the Board to enforce that order. 
The Board’s Decision and Order are reported at 168 NLRB No. 93. The 
cases have been consolidated for the purposes of briefing and argument. 
This Court has jurisdiction of the proceeding under Section 10(e) and (f) 
of the National Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 
519, 29 U.S.C., Sec. 151, et seq.).? 


I. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the employer violated Section 8(a)(5) 
and (1) of the Act by unilaterally establishing a classification of auditors, 
exempt from the classifications included within the bargaining unit, and by 
selecting two employees from within the unit, placing them on leave of 
absence from the unit, and assigning them to the exempt classification to 
perform auditing work formerly performed on a part-time voluntary basis 
by employees within the unit. The underlying facts are outlined below. 


1 References designated “D&O” are to the Board’s Decision and Order. References 
designated “TXD” are to the Trial Examiner’s Decision. References designated “Tr.” 
are to portions of the stenographic transcript of testimony. Reference to the General 
Counsel’s exhibits is designated ““G.C. Exh.” References preceding a semicolon are to 
the Board’s findings; those following are to the supporting evidence. 


2 The relevant portions of the statute are reprinted, infra, pp. A-1] — A-5. 


A. Background 


The employer is a labor organization, international in scope, rep- 
resenting the engineers and firemen, hostlers and hostler helpers on railroads 
throughout the United States and Canada (Tr. 65). It maintains its head- 
quarters, the Grand Lodge, in Lakewood, Ohio, near Cleveland, and has 
about 1,200 local lodges, or subordinate units (Tr. 7, 65). H. E. Gilbert 
is the employer’s International President (Tr. 7), and R. R. Bryant is its 


General Secretary and Treasurer (Tr. 127). 


One of the functions performed by the Grand Lodge is auditing of 
the local units (Tr. 65-66). An audit consists of an investigation of money 
received and expended to determine the legality of the procedures used 
(Ibid.). Gilbert, upon being informed that an audit of one of the lodges 
was advisable, would authorize Bryant to assign someone to perform the 
audit (Tr. 97), and Bryant would assign an employee on a voluntary basis 
to perform the audit (Tr. 100). 


During the 13 years prior to November 1, 1966, almost all of the 


17-22, 100-101, 118). Petitioner’s records demonstrate that during the 
years 1962-1966, there were 90 such audits, all_ except one of which were 
performed by employees in classifications included within the bargaining _ 
unit (G.C. Exhs. 7(a)(h); Tr. 8-9). When the one non-unit employee, Atkin- 
son, performed an audit in 1964, the matter was brought to Bryant’s atten- 
tion during bargaining negotiations between petitioner and the Grand Lodge 
Employees Association (hereafter “the Association”), which at that time 
represented the employees (Tr. 22, 48). Bryant explained that Atkinson 
had been permitted to perform the audit “merely in case he returned to 

the unit, that this was training” (Tr. 48). 


Prior to 1965, employees performing such audits were paid at their 
regular rate of pay (Tr. 150). However, since the auditing work was con- 
sidered the function of the Statistical Clerk in the unit (Tr. 170-175; G.C. 
Exh. 2; 145 NLRB 1521, 1535), the employer and the Association includ- 
ed the following provision in their 1965 contract (G.C. Exh. 3, Art. 1): 


— 
An employee performing the work customarily performed by 
the statistical clerk will receive no less than the rate of the 
statistical clerk when such service is performed at other than 
the Grand Lodge Office. 


It was understood that, although there was nothing in the agreement spe- 
cifically relating to auditors, this provision would govern the rate of pay 
NE ——— Seueetemeeeteenaeeesee ee 
for employees performing audits outside the city of Cleveland (Tr. 128- 
129). Pursuant to this provision, all employees performing audits through- 
out the 1965-1966 contract year were paid at the rate of pay of a statisti- 
cal clerk if they were normally in a lower pay classification (Tr. 10-11, 49- 
50, 60, 129-130). 


B. The Union is certified and the parties 
conduct negotiations for a contract 


On August 12, 1966, a majority of the Brotherhood’s employees, by 
secret ballot election, designated the Union as their representative for pur- 
poses of collective bargaining, and the Union was certified on August 19 
as the exclusive bargaining representative (TXD 2). The parties held their 
first bargaining session on September 8, at which time the parties submit- 
ted their respective proposals for a contract (Tr. 23, 34). The employer 
explained that it needed to establish a classification of-full-time-auditors, 
excluded from the bargaining unit, to perform the additional audits neces- 


sitated both by a merger with the Order of Railway Conductors & Brakemen_ 


and Switchmen’s Union of North America (Tr. 59), and the increased re- 
cord keeping requirements of the Labor Management Reporting and Dis- 
closure Act of 1959 (Tr. 67). It, accordingly, submitted the following 

proposal, to be included in the contract as Article I(a)(1) (G.C. Exh. 11): 


In the office of the General Secretary and Treasurer elimi- 
nate the classifications “Assistant Tabulation Clerk” and 
“Insurance Actuarial Clerk” from the schedule. We also 
propose an agreement from the. . . [Union] providing for 
exempted positions in the General Secretary and Treasur- 
er’s Department as follows: 


“Programmer” 
“Insurance Underwriting Supervisor” 
“Auditors” 


This proposal was one of the major items of discussion throughout the six 
meetings held between September 8 and September 20; it was discussed at 
every meeting throughout that period, and was thoroughly discussed. at two 
or three of these meetings (Tr. 36-41, 74; G.C. Exh. 8). However, the 
Union maintained a firm opposition to the proposal throughout these meet- 
ings (Tr. 77); at one point, Union President Frenckel asserted, “We would 
rather have this work farmed out to outside people than to have any more 
exempted positions” (Tr. 76, 87-88, 105-106, 133; G.C. Exh. 10). At the 
final meeting on September 20, after discussion on other issues, Phipps, the 


Chairman of the employer's Wage Commission, announced that the employ- 


er had “‘a proposal to settle the negotiations and sign the contract” (Tr. 
178). He then read the various proposals which were pending, “withdraw- 
ing some and granting others” (Tr. 178), and stated that the employer 
agreed to withdraw the proposal regarding exemptions of auditors (/bid.). 
After some discussion, McCool, the union steward, asked Phipps: “Do I 


understand you correctly that you agree to withdraw your request for eXx- 
empt jobs?” (Tr. 178-179). Phipps responded: “Yes” (Ibid.).* 


On September 23, the parties held a final meeting and signed the con- 
tract which they had agreed upon at the prior meeting (Tr. 12, 180). This 
contract, like the 1965 contract, contained no provision dealing specifically 
with auditors, but contained a provision identical to that in the prior con- 
tract regarding employees performing work customarily performed by the 
Statistical Clerk (G.C. Exh. 4, Art I). orien 


C. The employer unilaterally grants employees a 
leave of absence from the unit, and assigns 
them to perform auditing work on a full-time 
basis 
The new contract became effective on October 1, 1966 (G.C. Exh. 4, 
Art. 21). Thereafter, President Gilbert asked Bryant to check with the em- | 
ployees in his department who had done auditing work in the past, and as- 
certain whether or not they would be willing to accept assignments as full- 
time auditors (Tr. 79-80). Bryant supplied Gilbert with the names of five 
employees who were willing to accept such assignments (Tr. 80). The 
Union protested this action on October 24, pointing out that the employ- 
er had requested an exempt classification for auditors during the recent 


3 President Gilbert, when asked at the hearing whether the employer had withdrawn 
its proposal for exempt classifications, responded that it had “[e]ventually . . . when 
settlement was made” (Tr. 24). At a later point, he asserted that the proposal was not 
specifically withdrawn, but was simply not mentioned again after September 19, and 
was not included in the employer’s final offer to the Union on September 20 (Tr. 77, 
90-110). The Trial Examiner credited the version related by McCool, outlined, supra. 
See infra, p. 18, n. 9). 


contract negotiations, but that the Union had been “violently opposed to 
the request, that the employer had withdrawn its request, that in view of 
the withdrawal. the Union had withdrawn many of its proposals, and that 
as a result. a contract had been agreed upon which, the Union felt, had 
“Jaid to rest” all of the withdrawn issues at least until the expiration of 
the contract on March 1, 1968. The Union further pointed out that dur- 
ing the past 30 years, the Statistical Clerks and other clerks in the General 
Secretary and \Treasurer’s Department had been performing the auditing 
work, that the rate of pay for such work was provided for in Article 1 of 
the new contract, and that the employer apparently recognized that this 
provision governed employees performing audits because it had asked for 


an exempt status for such employees. Accordingly, the Union protested | 


the employer’s act of requesting five employees to consider performing 
such work on leave of absence from the unit, stating it was “work that 
historically belongs to the employees by virtue of the fact that it has been 
performed by them for a great period of time. This indicates to the Com- 
mittee that inasmuch as the Brotherhood was unable to achieve its end 
through collective bargaining, it is now using other means to gain that end” 
(G.C. Exh. 9). 


The employer responded by letter dated October 31, stating in part 
(G.C. Exh. 10): 


I know you realize that the question of assignment of audi- 
tors rests with the International President as provided in the 
Brotherhood Constitution. When employees in the Bargain- 
ing Unit have been used to perform auditing service for the 
Grand Lodge, they have been paid in accordance with the 
provisions of the agreement. If employees of the General 
Secretary and Treasurer’s Department are used to perform 
auditing services in the future, they will be paid in accord- 
ance with the agreement. 


The letter also stated that, in response to the Wage Commission’s request 
for an exempt position, the Union had stated it “would rather have this 
work farmed out to outside people than to have any more exempted post 
tions,” that “because of this statement made by [the Union], the request 
for exempted positions was withdrawn,” and that the employer had con- 
tacted several employees in the office to ask if they would desire leaves of 
absence for the purpose of accepting positions of general organizers, in ac- 
cordance with the Brotherhood Constitution. The letter ended by stating 
that “this question of assignment of auditors rests with the International 
President.” 


On November 1, 1 966, the employer, without notifying the Union, 
selected two of the five employees who had expressed willingness to accept 
the assignments, Charles Spangler and Charles Foster (Tr. 79-80, 91). These 
two employees were granted a leave of absence from the unit, and assigned 
to perform audits on a full-time basis (G.C. Exhs. 5, 6; Tr. 113-115, 31-33, 


91). The Union immediately protested, and stated that it was invoking the | 


grievance procedure set forth in Article 9 of the Agreement, in accordance 
with step 3 of that procedure was appealing to International President Gil- 
bert, and was asking that a meeting be held of the full committee of Local 
425 of the Union with the employer (Tr. 81-82). Gilbert acknowledged 
receipt of the Union’s letter on November 3, and stated, inter alia (Tr. 83- 
84): 


4 article 9 of the contraet, contains a 4-step grievance procedure under which the 
Union shall: (1) within (0 days after receiving knowledge of its grievance, orally pre- 
sent it to the Department Head; (2) if unsuccessful, reduce it to writing and resubmit 
it to the Department Head; (3) if unsuccessful, appeal to the International President; 
and (4) if still unsuccessful, seek arbitration by the Federal Mediation and Conciliation 
Service. 


10 
yw” 


In the first place, the question of assigning auditors has, to my 

” personal knowledge, rested with the International President 
since September 1, 1953 and through communicable knowl- 
edge, I know it has existed prior to that time. If there is a 
grievance in existence, it would have to be against the Inter- 
national President. 


If that/is true, I am not unwilling to talk with you and your 
Committee, but I would be pleased to have information from 
you as|to what provisions of the agreement between the Wage 
Commission of the Brotherhood and OPEIU Local 425 are be- 
ing violated in your alleged grievance. 


The Union responded on November 25 that it would like to suspend the 
matter under the grievance procedure until the unfair labor practice charges 
which were being filed by the Union’s attorney were resolved (Tr. 85). The 
employer answered on November 29 that if the Union had a grievance at 
all, the time for processing it had expired under the grievance procedure 
(Tr. 86). The Union subsequently filed charges against the employer on 
December 1 (Zdid.). 


Hi. THE BOARD’S CONCLUSIONS AND ORDER 


On the foregoing facts, the Board found that the employer violated 
Section 8(a)(5) and (1) of the Act by unilaterally establishing a classifica- 
tion of auditors, exempt from the classifications included within the bargain- 
ing unit, and by selecting two employees from within the unit, placing them 
on leave of absence from the unit, and assigning them to the exempt class- 
ification to perform auditing work formerly performed on a part-time vol- 
untary basis by employees within the unit. The Board ordered the employ- 
ef to cease and desist from such conduct. As affirmative relief, the Board 
ordered the employer to restore the status quo ante by rescinding its act of 


| 
| 
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establishing a new classification, and by. restoring the employees who were 
assigned to that classification to their former status within the unit. The 
Board further ordered the employer, upon request, to bargain collectively 
without delay with the Union over the subject of the future performance 
of auditing work, and to post appropriate notices (D&O 2, TXD 10-11). 


ARGUMENT 


I. THE BOARD PROPERLY ASSERTED JU- 
RISDICTION OVER THIS PROCEEDING 


At the outset, the Brotherhood contends that the Board should not 
have asserted jurisdiction over this proceeding because the collective bar- 
gaining agreement with the Union contains provisions for grievance and 
arbitration. However, the fact that other remedies were available to the 
Union does not preclude the Board from acting to cure a violation of the 
Act. Section 10(a) of the Act provides that the Board is “empowered . . . 
to prevent any person from engaging in any unfair labor practice . . . af- 
fecting commerce” and that “[t] his power shall not be affected by any 
other means of adjustment of prevention that has been or may be estab- 
lished by agreement, law, or otherwise. ...” Therefore, “[t]here is no 
necessary or automatic mutual exclusiveness as between the contract rem- 
edy and the unfair labor practice remedy.” N.L.R.B. v. Huttig Sash & Door 
Co., 377 F.2d 964, 970 (C.A. 8, 1967). Accord: N.L.R.B. v. Acme Indus- 
trial Co., 385 U. S. 432 (1967); N.L.R.B. v. M & M Oldsmobile, Inc., 377 
F.2d 712, 716 (C.A. 2, 1967); Lodge 743, International Ass’n of Machinists | 
y, United Aircraft Corp., 337 F.2d 5, 7-9 (C.A. 2, 1964), cert. denied, 380 | 
U. S. 908. See also, Carey v. Westinghouse Electric Corp., 375 U. S. 261, 
272 (1964); Smith v. Evening News Ass'n, 371 U. S. 195, 197 (1962). 
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Of course, the Board does have discretion to defer to other methods 
of settlement of such disputes. See Carey v. Westinghouse Electric Corp., 
supra; N.L.R.B. v. Huttig Sash & Door Co., supra. However, none of the 
considerations which have moved the Board to exercise that discretion in 
the past are present in this case. Thus, there is no arbitration award i in ex- 
istence which passes on the issue involved in this case. = ‘Nor was the em- 
ployer amenable to following the arbitration route. Indeed, upon being 
informed that the Union would like to suspend the grievance procedures 


it had earlier attempted to instigate pending resolution of the unfair labor 


practice charges, the employer stated that if the Union had any grievance 
at all, the time for processing it had expired.® And finally, as in Cloverleaf 
Division of Adams Dairy, 147 NLRB 1410, 1416 (1964), this case is not 


a case | case involving an alleged unfair labor practice the existence 
of which tums primarily on an interpretation of specific con 
tractual ual provisions,. unquestionably encompassed by the con- 
tract’s ‘s arbitration provisions, and coming to us in a context 
that makes it reasonably probable that arbitration settlement 
of the contract dispute would also put at rest the unfair labor 
practice controversy in a manner sufficient to effectuate the 
policies of the Act. On the contrary, it is highly conjectural 
that arbitration in this case, even if resorted to by the Union, 
could have effectively disposed of the basic issue in this case 
— whether Respondent acted lawfully in engaging in unilater- 
al actions to which the instant complaint is addressed.” 


5 Compare, Ramsey v. N.L.R.B., 327 F.2d 784, 787-788 (C.A. 7, 1964), cert. denied, 
377 U. S. 1003, rehearing denied, 379 U. S. 874; Spielberg Mfg. Co., 112 NLRB 1080, 
1081-1082 (1955). See Carey v. Westinghouse Electric Corp., supra, at 270-271. 


§ See NLRB. v. M&M Oldsmobile, Inc., supra. Cf. Vaca v. Sipes, 386 U. S. 171, 
185 (1967). 


7 accord: C & S Industries, Inc., 158 NLRB 454, 459-460 (1966); and see N.L.R.B. 
y. C & C Plywood Corp., 385 U. S. 421, 426 and n. 10 (1967). 
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Instead, the issue in this case, as in Adams Dairy, supra, is whether the em- 
ployer’s unilateral change of terms and conditions of employment which 
were not specifically spelled out in the collective bargaining. agreement..con-_ 
stitutes a violation of the Act. Therefore, “the Board’s action in this case 
was in no way inconsistent with its previous recognition of arbitration as 
‘an instrument of national labor policy for composing contractual differ- 
ences.’” N.L.R.B. v. C & C Plywood Corp., supra, 385 U. S. at 426, quot- 
ing from Int’l Harvester Co., 138 NLRB 923, 926 (1962), aff?d., sub nom., 
Ramsey v. N.L.R.B., supra® 


I SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 
SUPPORTS THE BOARD'S FINDING THAT THE EMPLOYER 
VIOLATED SECTION &(a)(S) AND (1) OF THE ACT BY 
UNILATERALLY ESTABLISHING A CLASSIFICATION OF 
AUDITORS, EXEMPTFROMTHECLASSIFICATIONS INCLUDED 
WITHIN THE UNIT, AND BY SELECTING TWO EMPLOYEES 
FROM WITHIN THE UNIT, PLACING THEM ON LEAVE OF 
ABSENCE FROM THE UNIT, AND ASSIGNING THEM TO THE 
EXEMPT CLASSIFICATION TO PERFORM AUDITING WORK 
FORMERLY PERFORMED ONAPARTTIME VOLUNTARY BASIS 
BY THE EMPLOYEES WITHIN THE UNIT 


It is well settled that an employer who is under a statutory duty to bar- | 
gain with the certified representative of his employees violates that duty when | 


he unilaterally effects alterations in the terms or other employment conditions _ 


8 Even if, as the employer contends (Br. 25), the issue in this case “involves . . . the : 
of [the] collective. agreement,” the Board is not precluded from 
Court held in N.L.R.B. v. C & C Plywood Corp., | 


10 v. N.L.R.B., 127 U. S. App. D. C. 81, 83, 380 F.2d 628, 630 (1967). And_that the 
agreement in this case, unlike that in C & C Plywood Corp., contained a provision for 
arbitration, does fot alter the Board’s power to assert this jurisdiction. NV-L-R:B. v. 
Huttig Sash & Door Co., supra, 377 F.2d at 968-970. 
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of those employees. N.L.R.B. v. Katz, 369 U. S. 736 (1962); Fibreboard 
Paper Products Corp. v. N.L.R.B., 379 U. S. 203, 204-205 (1964); N.L.R.B. 
v. Crompton-Highland Mills, 337 U. S. 217 (1949); May Department Stores 
y. N.L.R.B., 326 U. S. 376 (1945). Furthermore, he violates that duty 
even if thereiis no general failure of subjective good faith on his part, be- 
cause such unilateral action itself “amount[s] to a refusal to negotiate 
about the affected conditions of employment . . . and must of necessity 
obstruct bargaining, contrary to the congressional policy.” N.L.R.B. v. 
Katz, supra, 369 U. S. at 747. The employer admits that it unilaterally 
removed two employees from the bargaining unit and assigned them to an 
exempt classification to perform auditing work previously performed on 

a part-time voluntary basis by unit employees. We show below that the 
defenses offered for this unilateral action were properly rejected. 


In Fibreboard Paper Products Corp. v. N.L.R.B., supra, 379 U. S. at 
215, the Supreme Court held that the “contracting out involved in [that] 
case — the replacement of employees in the existing bargaining unit with 
those of an independent contractor to do the same work under similar con- 
ditions of employment — is a statutory subject of collective bargaining un- 
der 8(d).”” Accord: International Union, United Automobile, Aerospace and 
Agricultural Implement Workers of America (UAW) v. N.L.R.B., U.S. 
App. D. C. , , 381 F.2d 264, 266 (1967), cert. denied, 389 U. S. 


857. In the case at bar the employer, rather than unilaterally subcontract- 


ing the work out to an independent contractor, established a new job class- 
ification exempt from the bargaining unit to perform work previously per- 
formed by unit employees. But the practical effect of the employer’s ac- 
tions in the two situations is identical — loss of work for the unit. Thus, 
the principles enunciated in Fibreboard are clearly controlling in this case. 
See also, N.L:R.B. v. Southland Cork, 342 F.2d 702, 706 (C.A. 4, 1965). 
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The Brotherhood admits that Fibreboard’s “similarity to the present 
situation warrants its partial application to the facts in issue here.” (Br. 
23). However, it disputes the Board’s determination that the performance 
of auditing work “‘has become an integral part of the terms and conditions 
of ... employment” (TXD 6), on the grounds that unit performance of 
such work in the past has always been on a voluntary part-time basis, and 
that there was no express contract provision providing that the work was 
covered by the unit (Pet. Br. 21). The contention plainly has no merit. 
The scope of unit work is determined by the parties’ past practice and un- 


ed 


derstanding, and not solely by the extent that they | have dealt with th it in 
their collective bargaining | agreement. N. ia RB. v. C & % Plywood Corp. z 
supra, 385 U. S. at 430-431; erernational Woodworkers, etc. v. N.L.R.B., 
supra, 127 U. S. App. D. C. at 82-83, 380 F.2d at 629-630; General Tele- 
phone Co. of Florida v. N.L.R.B., 337 F.2d 452, 454-455 (C.A. 5, 1964); 
Leeds & Northrup Co. v. N.L.R.B., 391 F.2d 874 (C.A. 3, 1967). Here, 
the auditing work has always been considered one of the duties of the 
statistical clerk, a unit employee. The work had been performed by unit 
employees for 13 years prior to November 1, 1966. That both the em- 
ployer and the Union considered this work as belonging to the unit is de- 
monstrated by their behavior on the one occasion that such work was as- 
signed to a non-unit employee: the matter was immediately brought to 
the Brotherhood’s attention by the employees’ representative (at that time 
the Association), and the he Brotherhood explained that the employee had 
been allowed to perform the audit “merely in case he returned to the he unit, 
that this was training” (Tr. 48). Furthermore, although the contract d did 
not contain specific provisions governing the.performance*of such work, it 
was understood that the contract provision governing pay for statistical 
clerks was also applicable to employees s performing | audits, and all employ- 
ees performing audits throughout the 1965-1966 contract year were paid 
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in accordance with the provision. Therefore, it is evident that the perform- 
ance of auditing work had become -an-aspect of employment of the unit 
employees. As held by this Court, a “history” of employment practice 
establishes a term or condition of employment within the unit and renders 
“unilateral change incompatible with the bargaining obligation.” Interna- 
tional Woodworkers, etc. v. N.L.R.B., supra, 127 U. S. App. D. C. at 83, 
380 F.2d at 630. See Leeds & Northrup Co. v. N.L.R.B., supra, 391 F.2d 
at 878-879. 


Accordingly, ‘the removal of the auditing work from the unit consti- 


tuted a mandatory subject of collective bargaining. “Nothing affects con- 
ditions of employment more than a curtailing of work, and such a curtail- 
ment is properly the subject of collective bargaining.” N.L.R.B. v. Rapid 
Bindery, Inc., 293 F.2d 170, 176 (C.A. 2, 1961). See also, Weston & 
Brooker Co., 154 NLRB 747, 749 (1965), enf’d,. per curiam, 373 F.2d 
741 (C.A. 4, 1967). 


The employer further contends (Br. 27-32) that even if the perform- 
ance of such work was a mandatory subject of bargaining, the unilateral 
establishment of the exempt classification and transfer of two employees 
did not result in a significant detrimental effect on the unit and, therefore, 
did not violate the Act. However, both Kennecott Copper Corp., 148 
NLRB 1653 (1964), and Westinghouse Electric Corp. (Mansfield Plant), 

150 NLRB 1574 (1965), relied upon, are distinguishable from the instant 
case. In Kennecott, it was undisputed that the employees’ work was vir- 
tually unaffected as a result of the employer’s unilateral decision to sub- 
contract the rebuilding of a mobile mining machine; at most, the unit might 
have had some additional overtime work had the employer not subcontracted. 
Also, the parties’ collective bargaining agreement contained a management- 
rights clause, permitting the employer to subcontract. In Westinghouse, the 
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employer had always subcontracted out large amounts of its work, so that 
the subcontracting incident complained of in that case involved no depar- 


ture from its previous practice and thus no change in existing terms and 
conditions of employment. And again, the record “[did] not even estab- 
lish slow erosion, Jet alone elimination of, jobs arising from the contracting 
out of work.” 150 NLRB at 1576. See also, Puerto Rico Telephone Co. 
v, N.L.R.B., 359 F.2d 983, 988 (C.A. 1, 1966); District 50, United Mine 
Workers, Local 13942 v. N.L.R.B., 358 F.2d 234, 236-237 (C.A. 4, 1966), 
and cases there cited, n. 2. 


Furthermore, although recognizing in Westinghouse that Fibreboard 
implicitly exempted those cases in which there was_no significant detrimen- 
tal effect on the unit, the Board pointed out that this exemption was inap- 
plicable in those cases involving “a significant impairment of.._._._reasonably | 
anticipated work opportunities for those in the. bargaining unit.” 150 NLRB | 


at 1576. In the instant case, there was clearly such an impairment. Thus 
in the 5-year period preceding the employer’s decision, unit employees per- 
formed 90 audits. The performance of such audits permitted the employ- 
ees to travel to other cities and to gain additional experience. It also al- 
lowed them to be paid at the rate of a statistical clerk when performing 
such audits even if their normal rate of pay was lower. The employer’s 
unilateral decision therefore deprived the unit not only of work which 
customarily belonged to it, but of highly desirable work from the stand- 
point of the employees. Accordingly, this unilateral action “was not a 
mere ‘de minimis’ violation of the employer’s duty to bargain with the 


Union” (International Union, United Automobile, Aerospace and Agricul- 
tural Implement Workers of America (UAW) v. N.L.R.B., supra, U. S. 
App. D. C. at , 381 F.2d at 266), and may not be defended on that 
ground (Weston and Brooker Co., supra, 154 NLRB at 749). See also, 
Leeds & Northrup Co. v. N.L.R.B., supra, 391 F.2d at 878-879. 
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Alternatively, the employer argues that even if it was under a statutory 
duty to bargain about the performance of auditing work, the parties reached 
an “impasse” on the subject, and the Union waived its right to bargain fur- 
ther about the matter. However, as shown in the Counterstatement, after 
introducing its proposal for exempt positions, discussing the matter with 
the Union at several meetings, the Brotherhood withdrew its proposal.? 

The Union, on the other hand, did not yield its position, as contended by yw 

the employer (Br. pp. 32-34). In order to establish that a party has con- AY 
sciously yielded or waived its interest in a statutory subject of collective 
bargaining, the waiver must be “clear and unmistakable.” International 

Union, United Automobile, Aerospace and Agricultural Implement Workers 

of America (UAW) v. N.L.R.B., U.S. App. D.C. at —,, 381 F.2d at 

267. As the Board stated in Proctor Manufacturing Co., 131 NLRB 1166, 

1169 (1961): 


The Board’s rule, applicable to negotiations during the con- 
tract term with respect to the subject which has been dis- 
cussed in precontract negotiations but which has not been 
specifically covered in the resulting contract, is that the em- 
ployer violates Section 8(a)(5), if during the contract term 


x f 
<c | 9 The Brotherhood raises anew its contention that the proposal was not withdrawn but “sim- 
| ply was excluded from the final offer made to the Union” (Br. p. 30). However, the 


‘< | Trial Examiner, after carefully analyzing the testimony on this question, credited the 

i testimony of union steward McCool to the effect that at the last negotiating session 

| Phipps agreed to withdraw petitioner's proposal for exempt positions (TXD 6; Tr. 178- 

‘ 179). The Trial Examiner’s decision on this point was plainly reasonable: in its letter 
of October 31 (G.C. Exh. 10), petitioner reiterated its position, stating that “the request 
for exempted positions was withdrawn” (supra, pp. 6-7); and Phipps was not called by 
the Brotherhood as a witness (see Interstate Circuit, Inc. v. United States, 306 U. S. 208, 226 
(1939)). In view of these circumstances, it is evident that the Trial Examiner did not 
“overstep the bounds of reason” (N.L.R.B. v. Universal Packaging Corp., 361 F.2d 384, 
388 (C.A. 1, 1966)), and his finding is entitled to stand on review. Ibid. N.L.R.B. v. 
Pioneer Plastics Corp., 379 F.2d 301, 306 (C.A. 1, 1967), cert. denied, 389 U. S. 929; 
N.L.R.B. v. Warrensburg Board & Paper Corp., 340 F.2d 920, 923 (C.A. 2, 1965). 
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he refuses to bargain or takes unilateral action with respect to 
the particular subject, unless it can be said from an evaluation 
of the prior negotiations that the matter was “fully discussed,” 
or “consciously explored” and that the Union “consciously 
yielded” or clearly and unmistakably waived its interest in the 
matter. 


And it is well settled that silence in the bargaining agreement about the 
subject is insufficient to establish such a waiver. International Woodwork- 
ers of America, AFL-CIO, Local 3-10 v. N.L.R.B., supra, 127 U.S. App. 
D. C. at 83, 380 F.2d at 630; Intl Telephone & Telegraph Corp. v. N.L.R.B., 
382 F.2d 366, 373 (C.A. 3, 1967), cert. denied, 389 U. S. 1039; Dura Corp. 

v. N.L.R.B., 380 F.2d 970, 972-973 (C.A. 6, 1967); Leeds & Northrup Co. v. 
N.L.R.B., supra, 391 F.2d at 878. See also, N.L.R.B. v. C & C Plywood Corp., 
supra, 385 U. S. at 425, 431. Far from relinquishing its position on the sub- 
ject, the Union vigorously opposed the employer’s proposal throughout the 
negotiations, and remained so adamant that at one point Union President 
Frenckel asserted, “We would rather have this work farmed out to outside 
people than to have any more exempted positions” (Tr. 76, 87-88, 105-106, 
133; G.C. Exh. 10). The Trial Examiner was clearly correct in determining 
that this statement constituted a “reiteration of the Union’s strong position” 
(TXD 8), rather than an implied agreement on the Union’s part that the 
employer would be able to act unilaterally on its proposal. 


Nor does the Union’s adherence to its position establish a “refusal” 
to bargain about the matter, thereby leaving the employer free to act uni- 
laterally (Pet. Br. p. 26). For, as shown in the Counterstatement, the pro- 
posal was one of the major items of discussion throughout the six meetings 
held between September 8 and September 20, and was thoroughly discussed 
at two or three of the meetings. The Union’s refusal was thus not a refusal 


to meet and bargain, but a refusal to yield to petitioner's position. And, 
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of course, the Act only compels the parties to bargain, not to reach agree- 
ment. N.L.R.B. v. Jones & Laughlin, 301 U. S. 1, 45 (1937). Under these 
circumstances, the employer was not free to change unilaterally the estab- 


lished method of performance of auditing work. 


{il. THE BOARD’S ORDER IS VALID AND PROPER 


The Board ordered the Brotherhood to cease and desist from the un- 
fair labor practices found. It further ordered it to restore the status quo 
ante by rescinding its act of establishing a new job classification of auditor 
outside the unit, and by restoring the employees assigned to that classifica- 
tion to their former status within the unit. However, although the Board 
also ordered the Brotherhood to bargain over the future performance of 
auditing work, it refused to grant the additional remedies requested by the 
Union, namely that the Brotherhood reach agreement with the Union before 
effecting any further changes in unit employment, and that it reimburse the 
Union for union dues lost because of the reduction in the number of unit 


employees. 


Section 10(c) of the Act empowers the Board to devise appropriate 
remedies to effectuate the policies of the Act. This function is “peculiarly 


a matter for administrative competence,” Phelps-Dodge Corp. v. N.L.R.B., 
313 U.S. 177, 184 (1941), and the Board’s order should not be disturbed 
“unless it can be shown that the order is a patent attempt to achieve ends 


other than those which can fairly be said to effectuate the policies of the 
Act.” Virginia Electric and Power Co. v. N.L.R.B., 319 U. S. 533, 540 
(1943); Fibreboard Paper Products Corp. v. N.L.R.B., supra, 379 U. S. at 
216. See N.L.R.B. v. Seven-Up Bottling Co., 344 U. S. 344, 346 (1953). 
As we show below, contrary to the contentions of both the employer (Br. 
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35-36) and the Union (Br. 6-13), the remedy proposed by the Board is ap- 
propriate to further the policies of the Act and is therefore entitled to stand 
on review. United Steelworkers, AFL-CIO (Northwest Engineering Co.) v. 
N.L.R.B., 126 U. S. App. D. C. 215, 218, 376 F.2d 770, 773 (1967), cert. 
denied, 389 U. S. 932. 


A. The Board properly ordered the employer to rescind 
its act of establishing a new classification of audi 
tor outside the unit, and to restore the employees 
who were assigned to that classification to their 
former status within the unit 


The function of the Board in fashioning remedies for unfair labor prac- 
tices is twofold: (1) to “dissipate the unwholesome effects of violations of 
the Act” (Franks Bros. Co. v. N.L.R.B., 321 U. S. 702, 704 (1944)), and 
(2) to achieve “‘a restoration of the situation, as nearly as possible, to that 


which would have obtained but for the [commission of the unfair labor 


practices].” Phelps-Dodge Corp. v. N.L.R.B., 313 U. S. at 194. The Board’s 


order in this case would accomplish precisely those objectives, for by dis- 
establishing the newly created exempt classification and restoring the two 
employees who were assigned to that classification to their former status 
within the bargaining unit, the employer would erase the effects of its unt 
lateral act, and put the parties in exactly the same position they were in 
before the act was undertaken. Cf. Fibreboard Paper Products Corp. v. 
N.L.R.B., 379 U. S. at 215-217. 


The employer asserts that a chain of adverse consequences would re- 
sult from compliance with the Board’s order. Assertedly, the two employ- 
ees who were removed from the unit would have to be demoted upon re- 


turn to the unit, the employees remaining in the unit would, accordingly, 
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also have to be demoted, and the employees who were hired as unit replace- 
ments would have to be fired. However, the Board did not order the em- 
ployer to undertake any of these steps but, instead, “rel[ied] on the good 
judgment of the parties herein to achieve a prompt and reasonable accom- 
modation of objectives through the collective-bargaining process” (TXD 9). 
And in any case, to say that that restoration to past practice may result 

in detriment to some employees is to remark on a common attribute of a 
remedial order where work has been allocated in derogation of the collec- 
tive-bargaining rights of all the unit employees. Compare, Leeds & Northrup 
Co. v. N.L.R.B., supra, 391 F.2d at 879-880. 


In sum, the Board’s order is “well designed to promote the policies 
of the Act” (Fibreboard Paper Products Corp. v. N.L.R.B., supra, 379 U. S. 
at 216), and in absence of evidence that it would “impose an undue or un- 
fair burden ‘on the [employer] ” (Jd. at 216 and n. 10) is entitled to stand 


on review. 


B.' The Board properly refused to order the employer 
to reach agreement with the Union before changing 
the assignment of auditing work 


The bargaining obligation defined in Section 8(d) of the Act does not 


“compel” either party to enter into an agreement (infra, p. A-2). See Retail 
Clerks International Association, AFL-CIO (Montgomery Ward) v. N.L.R.B., 
125 U. S. App. D. C. 389, 394, 373 F.2d 655, 660 (1967). The Union as 
serts, however, that a requirement that the employer assign audit work out- 


side the unit only after bargaining and agreement with the Union is warrant- 
ed here, under the Board’s holding in C & S Industries, Inc., 158 NLRB 
454 (1966). The short answer is that the facts in C & S Industries justified 
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an agreement directive in order to implement the full statutory mechanism 
in Section 8(d). The facts in the instant case do not. 


In C & S Industries, the collective-bargaining agreement contained spe- 
cific hourly wage rates for each job classification, and provided that there 
would be “no change in the method of payment of any employee covered 
by this agreement without prior negotiations and written consent of the 
Union.” 158 NLRB at 455. During the contract term, the employer re- 
quested the union to bargain concerning the institution of a wage incentive 
system; the union refused on the grounds that the matter was foreclosed 
by the contract; and the employer thereupon unilaterally instituted the 
wage incentive system. In holding that the employer had violated Section 
8(a)(5) of the Act, the Board pointed out that Section 8(d) not only im- 
poses an obligation on both parties to refrain from modifying the contract 
without complying with specified notice and waiting requirements, but also 
expressly provides that “the duties imposed shall not be construed as requir- 
ing either party to discuss or agree to any modification of the terms and 
conditions contained in a contract of a fixed term, if such modification is 
to become effective before such terms and conditions can be reopened un- 
der the provisions of the contract.” 158 NLRB at 457; infra, p. A-3. The 
Board rejected the employer’s argument that, while Section 8(d) relieves 
the union of any legal obligation to bargain upon the employer’s request 
for changes in the agreement, once the union refuses the offer to bargain 
the employer is free to act unilaterally. In the Board’s view, this would 
completely undermine the express declaration in Section 8(d) that neither 
party is required to “discuss or agree” to any modification of the contract 
terms. Thus, given the employer’s reasoning, the union would refuse to 


bargain on peril of the employer’s unilateral action, and “except for the 
speculative possibility that the union could succeed during negotiations in 
persuading the employer to give up its plan to modify the contract, the 
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union would be offered no statutory protection in maintaining previously ne- 
gotiated contract conditions for the agreed-upon terms once the employer 
seeks to change them.” 158 NLRB at 458. Therefore, the Board determined 
that the employer, by unilaterally altering the express terms of the collective- 
bargaining agreement, violated the Act even though it had offered to bargain 
with the union with respect to the changes. Since Section 8(d) foreclosed 
the employer from modifying the contract over the union’s objections, the 
Board’s order, inter alia, prohibited changes in terms of employment gov- 
emed by the contract without first reaching agreement with the union. 

158 NLRB at 460, 461. 


The essence of the violation found in C & S Industries was, therefore, 
that the employer unlawfully modified the terms of the contract after the 
parties had bargained about those terms, reached agreement on them, and 
embodied them in their collective-bargaining agreement. Here, however, . 
the unilateral transfer of audit work outside the unit was not in express 
derogation of the parties’ contract. They had not been able to negotiate 
a provision in the agreement governing the unit status of such work. Thus, 
the unilateral action taken did not deprive the Union of the fruits of bar 
gaiiing, nor did it transgress Section 8(d) prohibitions regarding modific- 


tion of contract terms. Rather, the injury to the employees and the Union 


stems from the employer’s reduction of the scope of unit employment, after 
unsuccessfully seeking contract regulation of the matter, without first ascer- 
_ (7 taining the Union’s current position. The Board’s order restores the work 
tthe unit and provides the Union with the opportunity to negotiate. This 
carries out the basic statutory scheme. It may scarcely be termed arbitrary 
and beyond the Board’s discretion in framing appropriate relief. Cf. H. K. 
Porter Co., Inc. v. N.L.R.B., 124 U. S. App. D. C. 143, 146-147, 363 F.2d 
272, 275 (1966), cert. denied, 385 U. S. 851; United Steelworkers of America, 
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AFL-CIO (Roanoke Iron & Bridge Workers, Inc.) v. N.L.R.B., U. S. 
App. D. C. , 390 F.2d 846, 853 (1967), cert. denied, 391 U. S. 904. 


C. The Board did not err in refusing to order the 
employer to reimburse the Union for dues allegedly 
lost by the reduction of unit work 


As shown, the employer both unilaterally assigned audit work out of the 
bargaining unit and transferred two unit employees from the unit to perform 
the work. In support of its contention that the Board should have ordered 
reimbursement for union dues allegedly lost as a result, the Union relied upon 
two Board decisions, The Baton Rouge Water Works Co., 170 NLRB No. 132 
(68 LRRM 1159, 1968) and W. P. Ihrie & Sons, 165 NLRB No. 2 (65 LRRM 
1205, 1967). In both of these cases, the Board directed the employer to re- 
imburse the union for dues lost as a result of an unlawful refusal to bargain. 
However, the factors necessitating that remedy in those cases are not present 


in the instant case. 


In W. P. Ihrie & Sons, the unit employees, in a deauthorization election 
under Section 9(e)(1) of the Act, voted to withdraw from the union the con- 
tractual authority to require union membership as a condition of employment. 
Thereafter, the employer informed the union that it deemed the vote to have 
eliminated both the union-shop clause and the dues checkoff provision of the 
contract, and that it would, accordingly, return to the employees the dues 
which had been deducted from their wages for the next month, and refrain 
from deducting any future dues. Under Board precedent, however, existing 
authorizations for dues checkoffs are not automatically cancelled by a deau- 


thorization vote, but may be cancelled only by a specific revocation of the 


prior authorizations by the employees. See Penn Cork & Closures, Inc., 156 
NLRB 411, 414-415 (1965), enf’d, 376 F.2d 52, 56 (C.A. 2, 1967) cert. 
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denied, 389 U. S. 843: Bedford Can Manufacturing Corp., 162 NLRB No. 133 
(64 LRRM 1210, (1967). In Baton Rouge Water Works Co., the employer 
unilaterally ceased checking off the union dues of employees transferred to a 
new facility 'under a claim, rejected by the Board, that the transfer took the 
employees out of the unit. 


Thus, in both Baton Rouge and Ihrie, the employer’s unlawful ac- 
tion consisted specifically of refusing to check off dues in the face of a 
specific contractual provision requiring it to do so. Under the circum- 
stances of both cases, it was evident that the union was entitled to re- 
ceive the dues, and would have received them had the employer not unt 
laterally modified the contract’s application, in violation of Section 8(a) 
(5) of the Act. Accordingly, the Board ordered reimbursement of past 
dues and resumption of checkoff until the employees effectively revoked 
their authorizations. 


In the instant case, however, the Union does not allege, nor does 
the record show, such a direct loss to the Union as a result of the unfair 


labor practices. The Union nowhere contends that the two employees who 


were placed on leave of absence from the unit discontinued their payment 
of dues. Indeed, it was not even alleged that petitioner ceased checking 
off their dues. Without a showing to this effect, the remedy issued by the 
Board in Baton Rouge and Ihrie is inappropriate. 


The Union presents another argument, however. As set forth, supra, 
pp. 5-6, the amount of auditing work had increased to such an extent that 
two employees were taken out of the unit to perform that work on a full- 
time basis.: The Union contends that but for the unilateral allocation of 
work outside the unit, the employer would have been required to hire two 
new employees into the unit, who would have been covered by the contrac- 
tual union ‘shop and checkoff provisions. Assuming, arguendo, that such is 
the case, the amount of dues received by the Union, so far as the record 
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shows, would have been exactly the same as under existing circumstances. 
For after removing the two employees from the unit to perform auditing 


work, the employer did hire two additional employees into the unit (Tr. 


146) who presumably were also covered by the above contract provisions. 
Since the Union does not allege or show that the two original employees 
ceased paying dues, even though technically on leave of absence from the 
unit, it can only be concluded that the Union was in fact receiving what it 
is asking for here — dues from two more employees than it was receiving 
before the employer’s unilateral action. Accordingly, the Union’s grievance 
is not that it suffered any loss of dues as a result of petitioner’s action, but 
only that the two employees who were removed from the unit should still 
be in the unit. With this argument the Board agreed, and properly ordered 
the employer to reassign those two employees to their previous positions in 
the unit. See discussion, supra, pp. 21-22. 


CONCLUSION 


For the reasons stated above, the Board submits that the petitions to 
review should be denied, and that the Board’s order should be enforced in 
full. 

ARNOLD ORDMAN, 
General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


GLEN M. BENDIXSEN, 
ABIGAIL COOLEY BASKIR, 
Attorneys, 
National Labor Relations Board 
August 1968 


APPENDIX 


The relevant provisions of the National Labor Relations Act, as amend- | 
ed (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Secs. 151, et seq.), are as follows: 


RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through represen- 
tatives of their own choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of such activities ex- 
cept to the extent that such right may be affected by an agreement requir- 
ing membership in a labor organization as a condition of employment as 
authorized in section 8(a)(3). 


UNFAIR LABOR PRACTICES 
Sec. 8(a). It shall be an unfair labor practice for an employer — 


(1) to interfere with, restrain, or coerce employees in the exercise 
of the rights guaranteed in section 7; 
* * * 
(5) to refuse to bargain collectively with the representatives of his 
employees, subject to the provisions of section 9(a). 


* * * * * 
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(d) For the purposes of this section, to bargain collectively is the per- 


formance of the mutual obligation of the employer and the representative 
of the employees to meet at reasonable times and confer in good faith with 
respect to wages, hours, and other terms and conditions of employment, or 
the negotiation of an agreement, or any question arising thereunder, and the 
execution of a written contract incorporating any agreement reached if re- 
quested by either party, but such obligation does not compel either party 
to agree to a proposal or require the making of a concession: Provided, 
That where 'there is in effect a collective-bargaining contract covering em- 
ployees in an industry affecting commerce, the duty to bargain collectively 
shall also mean that no party to such contract shall terminate or modify 
such contract, unless the party desiring such termination or modification — 


(1) |‘ serves a written notice upon the other party to the contract 
of the proposed termination or modification sixty days prior to the 
expiration date thereof, or in the event such contract contains no ex- 
piration date, sixty days prior to the time it is proposed to make such 
termination or modification; 


(2) | offers to meet and confer with the other party for the purpose 
of negotiating a new contract or a contract containing the proposed 
modifications; 


(3) | notifies the Federal Mediation and Conciliation Service within 
thirty days after such notice of the existence of a dispute, and simul- 
taneously therewith notifies any State or Territorial agency established 
to mediate and conciliate disputes within the State or Territory where 
the dispute occurred, provided no agreement has been reached by that 
time; and 
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(4) continues in full force and effect, without restoring to strike 
or lock-out, all the terms and conditions of the existing contract for 
a period of sixty days after such notice is given or until the expiration 


date of such contract, whichever occurs later. 


The duties imposed upon employers, employees, and labor organizations by 
paragraphs (2), (3), and (4) shall become inapplicable upon an intervening 
certification of the Board, under which the labor organizations or individ- 
ual, which is a party to the contract, has been superseded as or ceased to 
be the representative of the employees subject to the provisions of section 
9(a), and the duties so imposed shall not be construed as requiring either 
party to discuss or agree to any modification of the terms and conditions 
contained in a contract for a fixed period, if such modification is to be- 
come effective before such terms and conditions can be reopened under 
the provisions of the contract. Any employee who engages in a strike with- 
in the sixty-day period specified in this subsection shall lose his status as 
an employee of the employer engaged in the particular labor dispute, for 
the purposes of section 8, 9, and 10 of this Act, as amended, but such 

loss of status for such employee shall terminate if and when he is reem- 
ployed by such employer. 


* 


PREVENTION OF UNFAIR LABOR PRACTICES 


* * * * * 


Sec. 10(e). The Board shall have power to petition any court of ap- 


peals of the United States, . . . within any circuit . . . wherein the unfair 


labor practice in question occurred or wherein such person resides or transacts 
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business, for the enforcement of such order and for appropriate temporary 


relief or restraining order, and shall file in the court the record in the pro- 
ceedings, as provided in section 2112 of title 28, United States Code. Up- 
on the filing of such petition, the court shall cause notice thereof to be 
served upon such person, and thereupon shall have jurisdiction of the pro- 
ceeding and of the question determined therein, and shall have power to 
grant such temporary relief or restraining order as it deems just and proper, 
and to make and enter a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of the Board. No 
objection that has not been urged before the Board, its member, agent, or 
agency, shall be considered by the court, unless the failure or neglect to 
urge such objection shall be excused because of extraordinary circumstances. 
The findings of the Board with respect to questions of fact if supported by 
substantial evidence on the record considered as a whole shall be conclusive. 
If either party shall apply to the court for leave to adduce additional evi- 
dence and shall show to the satisfaction of the court that such additional 
evidence i$ material and that there were reasonable grounds for the failure 
to adduce'such evidence in the hearing before the Board, its member, agent, 
or agency, the court may order such additional evidence to be taken before 
the Board, its member, agent, or agency, and to be made a part of the re- 
cord. ... Upon the filing of the record with it, the jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, except 
that the same shall be subject to review by the . . . Supreme Court of the 
United States upon writ of certiorari or certification as provided in section 
1254 of title 28. 


(f) Any person aggrieved by a final order of the Board granting or 
denying in whole or in part of relief sought may obtain a review of such or- 
der in any circuit court of appeals of the United States in the circuit where- 
in the unfair labor practice in question was alleged to have been engaged in 


A-5 


or wherein such person resides or transacts business, or in the United States 
Court of Appeals for the District of Columbia, by filing in such court a wnit- 
ten petition praying that the order of the Board be modified or set aside. 

A copy of such petition shall be forthwith transmitted by the clerk of the 
court to the Board, and thereupon the aggrieved party shall file in the court 
the record in the proceeding, certified by the Board, as provided in section 
2112 of title 28, United States Code. Upon the filing of such petition, the 
court shall proceed in the same manner as in the case of an application by 
the Board under subsection (e) of this section, and shall have the same ju- 
risdiction to grant to the Board such temporary relief or restraining order 
as it deems just and proper, and in like manner to make and enter a decree 


enforcing, modifying, and enforcing as so modified, or setting aside in whole 


or in part the order of the Board; the findings of the Board with respect to 
questions of fact if supported by substantial evidence on the record as a 


whole shall in like manner be conclusive. 


* * * 
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SUATIEEMENT OF QUESTIONS PRESENTED 


In No. 21,710, the questions presented are: 

1. Whether the Board properly asserted jurisdiction over this 
proceeding. 

2. Whether substantial evidence on the record as a whole supports 
the Board's conclusion that the Brotherhood of locomotive l‘iremen and 
Enginemen (hereafter the Employer) violated Scction 8(a) (5) and (1) of the 

te 


Act by unilaterally establishing a classification of auditors, cxcmpt from 


the classifications included within the bargaining unit, and by selecting 


two cmployeces from within 'the unit, placing them on leave of absence from 
the unit, and assigning them to the exempt classification to perform auditing 
work formerly performed on a part time voluntary basis by employees with- 
in the unit. 

3. Whether the Board properly ordered the employer to restore the 
status quo ante by rescinding its act of establishing a ncw classification, 
and by restoring the employees who were assigned to that classification to 
their former status within the unit. 

In No. 21,550, the question presented is: 

Whether the Board erred in refusing to grant the further relicf 
requested by the Office and Professional Employecs International Union, 


Local 425, APL-CIO (hereafter the Union). 


JURISDICTIONAL STATEMENT 


A Petition to Review a Decision and Order of the National | jabor 


Relations Board, hercinafter referred to as the "Board", was filed pur- 


suant to Scction 10(f) of the National Labor Relations Act as amended, 
29 U.S.C. § 160 by the Office and Professional L:mployccs International 


Union, Iocal 425, AFL-CIO, hereinafter referred to as the "Union", to 


initiate the casc which has been docketed as No. 21,550. Scction 10(f) 

specifically grants this Court jurisdiction of such procecding. 
A Pctition to Review the same Decision and Order of the Board 

was originally filed in the United States Court of Appeals for the Sixth 


| 
Circuit by the Brotherhood of Locomotive Firemen & Enginemen, herein- 


after referred to as the "Brotherhood". Pursuant to 28 U.S.C. § 2112(A), 


that Court transferred the Pctition to this Court, and the case was docketed 
| 


as No. 21,710. : 

On March |, 1968, this Court granted the Pctition of the Brother- 
hood to intervene in No. 21,550. On March 20, 1968, this Court denied 
the Brothcrhood's motion to dismiss No. 21,550 or to transfer it to the 
Court of Appeals for the Sixth Circuit. By order dated April 3, 1968, 


this Court granted the Union's Motion for Leave to Intervene in Case No. 
| 


21,710. 


On March 15, 1968, the Board Cross-Pctitioned for enforcement 


of its order in Case No. 21,710, and moved for consolidation of cases No. 


21,550 and 21,710 for all purposes. On March 28, 1968, this Court 
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pranicd the Board's motion for consolidation, “Phe Board has filed a 
certified list of the record in Case No. 21,550 and requested in tts 


motion for consolidation that the same certificd list of the record be 


used in Case No. 21,710. 


STATEMENT OF THE CASE 


The Brotherhood of Locomotive Firemen & Enginemen, here- 
inafter referred to as the “Brotherhood” or the "Employer", is an inter- 
national labor organization which has its headquarters located in Lakewood, 
Ohio. Jakewood is a small city adjacent to the City of Cleveland, Ohio. 
‘The International Union has some twelve hundred (1200) local subordinate 
units of various kinds and typcs. 

‘The Office and Professional Employees Local Union No, 425, 
AFL-CIO, hereinafter called the "Union", represents the employees who 
work in the Grand Lodge headquarters of the Brotherhood. 

For a number of years prior to 1966, the employees in the Grand 


lodge offices of the Brotherhood were represented by an independent union, 


the Grand I.odge I:mployccs Association. That group affiliated with the 


Office and Professional |'mployces International Union in 1966, and proved 
its affiliation and the cmployces' desire to be represented as a local of the 
International Union in a representation clection conducted in August of 

1966. lollowing Certification of the Union in August, negotiations betwecn 


the Brotherhood and the Union jor a collective bargaining agreement com- 
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meneed. ‘The iimployecs Association had negotiated a serics of agrec- 
ments with the Brotherhood in prior years. VY 


For many years, the International office staff of the Brother- 

| 

hood had conducted audits of subordinate units to make sure that their 

financial matters would be handled in accord with the Brothcrhood 's Con- 

| ais 

stitution and other rules and regulations. [or some in eterminate time 
->-_——~. 


prior to 1967, audits werc done by employees who were members of the 


collective bargaining unit represented by the Grand [Lodge Employees 


Association and now by the Union. Employees were asked to perform 
audits and did this on a voluntary basis. From 1962 through 1966 between 


nine and twenty-five audits were performed in a year, and all except one 


or two of these audits were performed by employees in the bargaining 


unit. 


In negotiations with the Grand Lodge Employees Association of 


the contract that preceded the first agrecment made with the Union, the 
Association and the Brotherhood agreed upon a clause which, it is agreed, 


meant that when cmployecs were performing auditing work away from the 
| 


i 
-- | 
1. The issues raised by the Union before this Court deal exclusively with 
the remedy grantcd by the Board, although the Union has intervened in the 
casc in which the Board has cross-pcetitioned for enforcement, and endorses 
the Board's motion to cnforce its order in this case. At this time, there- 
forc, the Union will state the facts as they were found by the ‘Trial I:xamincr 
and affirmed by the Board in order that the Court may understand the 
general background against which the Union's contentions arc to be con- 
sidered. No specific comment or argument will be made in regard to 
those issucs involved in the enforcement of the Board's order as issucd. 
If any comment scems appropriate on such issues, it will be made in the 
Union's reply bricf. 


the Grand tLodge offices, they would be paid ata special rate, which 
was the rate of a statistical clerk, cven if that rate was above their 
normal job rate. (G.C.Ex.3, p.4) That clause was adhered to as the 
practice of having audits done by employees in the bargaining unit was 
continued. 

Negotiations for a new agreement between the Brotherhood and 
the Union commenced on September 8, 1966, and final agreement was 
reached on Scptember 20th. During that period of time, the Brotherhood 
proposcd a category of employees, exempt from the bargaining unit, 


known as auditors, be created. That proposal was vigorously opposed by 


the Union and was withdrawn at the last negotiating session. The Brother- 


hood and the Union finally agreed to continue in the new contract precisely 
the same provision that had been contained in the former agreement. 
(G.C.Ex. 4, p.4) Subsequent to the conclusion of these negotiations, the 
International President of the Brotherhood established a new class of 
employee, known as the Gcneral Organizer-Auditor, a position which was 
outside the bargaining unit. Bargaining unit employees were asked if they 
would like to fill two such positions. Those who accepted were grantcd 
leaves of absence from the bargaining unit. Those two cmployccs who 
accepted have since performed auditing work constantly. Brotherhood 
officers testified that the auditing work had increased to the point where 
at Icast two cmployccs would be kept busy full time performing such 


work. (Tr. 159-62) 


‘Vie Union initially filed a grievance on this matter, but then 


asked that the grievance be held in abeyance until charges it was pre- 


paring to file with the Board were processed. The Brotherhood replicd 
that the time for processing grievances had expired. The charge which 
began this proceeding was filed with the National Labor Relations Board, 


hereinafter referred to as the "'Board"', on December 1, 1966. 


The Decisions and Orders of the 
Trial l'xaminer and the Board 
After finding the facts as stated above, the Trial renner con- 
cluded that the Brotherhood had violated the long accepted practice of 
auditing work being performed by members of the bargaining unit, which 
had become part of the collective bargaining agreement between the parties, 


as reflected in the provision for wages to be paid people doing auditing 


work, on a unilateral basis without bargaining with the Union and there- 
fore violated Scctions 8(a)(1) and (5) of the Act. : 

In their briefs to the Trial Examiner, the General Counsell and 
the Union specifically requested that the remedy in this situation not only 
be a ceasc and desist order, but that the Brotherhood be enjoined from 
making any change in regard to the way in which auditing work was to be 


performed during the life of the agreement unless agrecment as to any 


such change was reached with the Union. The additional remedy was sought 


to protect the Union against the Brotherhood achieving its goal, although 


complying with the Board's order. The Brotherhood could restore auditing 
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work to the bargaining unit in compliance with the order and then bar- 
gain about its removal with the Union. After conducting such bargain- 
ing to an impassc, the auditing work could unilaterally be removed 
once again from the bargaining unit. 

The Union also requested that the Brotherhood be asscssed the 


ducs for two cmployccs who had been removed from the bargaining unit 


by this unilatcral action, and that an amount cqual to the ducs of thosc 


two employees be paid to the Union. 

The Trial Examiner did not comment upon the General Counsel's 
or the Union's request for these additional remedies. The order the Trial 
L’xaminer recommended merely required the Brotherhood restore the status 
quo ante -and not take any further action without negotiations with the Union. 

l*xceptions to the Trial Examiner's failurc to grant the two types 
of additional remcdies sought by the Union were filed with the Board. The 
Board's Decision and Order, issued on December 5, 1967, did not comment 
upon the Union's request for further relief, and adopted the findings, con- 
clusions and recommendations of the Trial Examiner. The order recom- 
mended by the Trial Examincr, with minor technical changes, was adopted 
as the Order of the Board. 

The Union then filed its petition to review the Decision and Order 


of the Board with this Court. 


ARGUMENT 
1. ‘VLE BOARD SHOULD HAVE PREVENTED THE EMPLOYER FROM 
MAKING ANY CHANGE IN REGARD TO PERFORMANCE OF AUDITING 


WORK WITHOUT AGREEMENT BY THE UNION DURING THE TERM 
OF THE COLLECTIVE BARGAINING CONTRACT. 


The order recommended by the Trial Examiner, which = ap- 
proved by the Board, merely requires the Employer to cease and desist 
' from making unilateral changes in the terms and condition of employment 
without prior consultation and bargaining with the Union. (TXD p. 10) 
That Order docs not fully remedy this case. The Union contends that this 
is an inadequate remedy which does not effectuate the policies of the Act 


and that the Board erred in not granting additional relief. | 
The basic reason for the Union's position is that in complying 
with the Order, all that the Brotherhood need do is return the work of 
| 
auditing to bargaining unit employees, and return the two employees who 
were given leaves of absencc to the bargaining unit. Following such 
compliance, the Brotherhood is only under an injunction to bargain with 
—a_— 
the Union before making any similar change. In effect, therefore, this 
Order puts the Brotherhood in precisely the position it was in September 
of 1966, when it did bargain with the Union concerning the performance 
of auditing work. At that time, the Brotherhood presented a proposal for 
r | 
cxcmpting these cmployces from the bargaining unit and cxecuted an agrec- 


ment with the Union which required that the past practicc of auditing work 


being donc by bargaining unit cmployees be continued. The Board's Order 


agreement madc in 1966. 


is insufficicnt because it would permit the Brotherhood to subvert ae 
| 
| 


Such subversion could be accomplished by complying with the 
Board's Order and then procccding to bargain with the Union as to the 
work of auditors. The Union docs not presume that the Brotherhood 
would bargain in bad faith, but it is cntircly possible that in light of the 
strenuous bargaining on this issuc in 1966 and with the history of this 
proceeding having been undertaken shortly after the conclusion of bar- 
gaining in 1966, that the parties would not reach agreement on how the 
work of auditing should be accomplished. The Board's Order apparently 
would leave the Brotherhood free, after good faith bargaining to an im- 


passc with the Union, to then take advantage of that impasse and establish 


whatever mechanism had been proposed to the Union and rejected to per- 


form the auditing work. Such a mechanism could, and probably would, 
be a method of performing the work outside the bargaining unit. The net 
result of this entire proceeding would then be a nullity. It is because of 
this possibility that the Union contends that the Board's Order was insuf- 
ficient. 

The Board's failure to provide the type of order which the Union 
requests hercin is rathcr striking, as the Board, in similar circumstances, 
felt quite free in issuing the appropriatc type of ordcr. In C & S Industries, 
Inc. , 158 NLRB 454 (1966), the Board was faced with a similar attempt by 
an employer to change the terms and conditions of cmployment unilaterally 
during the term of a colicctive bargaining agrecment. In C & S Industries, 
the employer went so far as; to mcet once with the union and announce that 


it was going to begin time studics to impose an incentive wage ratc system 
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on its employees. ‘The union had previously reached agreement with the 
employer upon the terms of a three year contract, which included regular 
hourly rates of pay and which did not mention in any way an incentive 
system. ‘lhe union took the position that legally it did not have to bargain 
over this proposed systcm at this time and that it did not wish any Crane 
to take place. The employer proceeded to make the change, and the union 


filed charges. 


The decision in C & S Industries is signed by four members of the 


Board, including the Chairman. It is one of the most important recent dis- 
cussions of the meaning of Scction 8(d) of the Act by the Board. This section 
establishes the duty of good faith bargaining. Ina very careful analysis of 
Section 8(d), the Board pointed out that the language must be read to mean 
that once issues have been bargained about and settled in the terms ofa 
collective bargaining agreement, neither the Employer nor the Union is re- 
quired to bargain further about those issues during the term of the agree- 
ment. The Board then explained that this policy must be even handedly . 
applied or unions would be helpless during the term of the agreement to 
prevent scrious changes in working conditions. The Board said: 

Indeed, under the view, except for the speculative possibility 

that the union could succeed during negotiations in persuading 

the employer to give up its plan to modify the contract, the 

union would be offered no statutory protection in maintaining 

previously negotiated contract conditions for the agrecd~ 

upon term oncc the employer secks to change them. This is 

to be contrasted with the unquestioned protection provided 

an cmploycr under Scction 8(d) against union strikcs aimcd 

at obtaining contract modifications during the effective period 


of a contract. We arc unwilling to construe the statute in a 
manner that would thus render nugatory the above-quoted 
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language of Scetion &(l), provided for a one-sided application, 
and curtail the ¢cffcctiveness of collective-bargaining agree: 
ments as a stabilizing factor in labor-management relations. 
158 NLRB at 458. 


Because of that reasoning, the Board specifically modified the 
recommended order of the Trial Examiner in this C & S Industries case. 
It spelled out its modification when it said: 


We shall therefore modify the Recommended Order and order 
the Respondent, upon request, to rescind the wage incentive 
program and to cease and desist from instituting changes in 
the wages, hours, and other terms and conditions of employ - 
ment of its employees during the effective term of the collect- 
ive-bargaining agrcement covering said employees without 
first reaching agreement with the Union concerning such 
changes. 158 NLRB at 461. 


The following language was specifically inserted in the order of C&S 
Industries to effectuate the remedy: 
1. Cease and desist from: 

. . . (b) Making unilateral changes in wages, rates of 
pay, or other terms and conditions of employment of its 
employees in the above-described appropriate unit during 
the term of the contract without first reaching agreement 
with the above-named Union concerning such changes. 158 
NLRB at 461, 


It is interesting to note that prior to the Board making the change 


in this decision, the Trial Examiner's recommended order in C & S 


Industries was very similar to the Order which the Trial Examiner recom- 


mended in this casc. 2) 


2. in © & S Industrics, the Trial lixaminer’s Recommended Order pro- 
vided tha\Respondent: 
1. Ccase and desist from: 
. - -(b) Making unilateral changes in wages, ratcs of pay, 
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Neither the Trial Examiner nor the Board explained why a ae 


Wise appropriate order was not recommended or issucd in this case 2 

No doubt the Board will argue in its bricf that remedics and the 
terms of orders arc matters left largely to the Board's diserction. | No doubt 
it will cite numerous opinions of this Court in which such a neal con- 


clusion has been reached. Nevertheless, the Union contends that in the 
i 


exercise of its discretion as to remedies, the Board must not be arbitrary. 


The Supreme Court has taught that the Board must “disclose the basis of its 
order" and articulate the reasons for its rulings. NLRB v. Mencoponcan 
Life Insurance Company, 380 U.S. 438, 442-43 (1965). : 

The Decisions and Orders of the Board and the Trial Examiner 
contain no explanation as to why the type of order requested by both the 


General Counsel and the Union was not issued in this case. The Union con- 
| 
tends that in the absence of an explanation for departing from the pattern 


set in C & S Industries, the Board must be taken as having no explanation 


for making such a determination. The lack of such an explanation for a 
| 
distinction from the C & S Industries type of case is proof of an abuse of 


the Board's discretion. There is no question that this Court may modify 


or other terms and conditions of employment of its employees 
in the above described appropriate unit without first consulting 
and bargaining with the Union, in a manner violative of the Act. 
158 NLRB at 466. | 


In the instant casc the Trial Examiner's Recommended Order provided 
that the Brotherhood: 
1. Ccase and desist from making unilateral changes in the terms 
and conditions of the cmployecs in the unit described hereinabove, 
without prior consultation with and bargaining with the Union here- 
in, with particular reference to the performance of auditing work. 
(TXD, p. 10) | 


an order of the Board. ‘the modification requested by the Union in this 
case should be ordered by this Court so that the Board's order truly 
cffcctuatcs the purposes of the Act and the relief desired in this case 
would be of a kind that will) be adequate to meet a problem of this type. 

If the Court dcems NLRB v. Metropolitan Life Insurance Company, 
supra, to require a remand to the Board for further elucidation of its re- 
fusal to grant additional relief, then the Union believes that the Board's 
order as issued should be enforced, and only these issues remanded. 

Il. THE BOARD SHOULD HAVE ORDERED THAT THE EMPLOYER 
REIMBURSE THE UNION FOR DUES LOST BY REDUCTION OF 
THE BARGAINING UNIT BY TWO EMPLOYEES. 


The unchallenged facts in this case are that the auditing work 


is increascd to the point where two employees are engaged in such work 


on a full time basis. It is axiomatic that if that work was retained within 
the bargaining unit to be performed by bargaining unit employees, that 
whether or not the work was performed by two individuals on a full-time 
basis, or more individuals on a part-time basis, the bargaining unit would 
have to be increased by two employees in order to accomplish the work re- 
quired. This increase, of ;coursc, should not be confuscd with the fact that 
the two cmployccs who were removed from the bargaining unit to become 
Gencral Organizcr-Auditors had to be replaced by two other cmployees. 
The net affect of that is, of course, to leave the bargaining unit the same 
sizc that it was. 

The contract agrcecd to by the Brothcrhood and the Union contains 


a union shop provision. (G.C. L’x.4, pp. 13-14) The two additional 
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cmployecs which had to be added to the bargaining unit would, therefore, 
have had to be Union members and would have had to pay dues to the 
Union. 1t was on November 1, 1966 that the two employees were removed 
from the unit and made General Organizer-Auditors. (G.C.Iixs. 5 ind 6) 
Assuming that we arc dcaling with two new employces and granting the 
thirty day grace period of the Union shop contract, beginning on December 
1, 1966, two additional persons would have been required to pay dues to 
the Union as a condition of their employment. The illegal action of ithe 
Employer has deprived the Union of this income from December 1, 1966, 
to date. | 

A remedy requesting that the Employer pay to the Union an amount 
equal to the dues it has caused it to lose was requested of the Trial Examiner 
and of the Board. Once again, no comment upon this contention of the Union 
was made by either the Trial Examiner or the Board. Once again, this is 


strange, indeed, as the Board has, in numerous cases, granted a remedy 


requiring an Employer to pay dues to the Union, because of a loss of such 
| 

| 

One of the most recent cases in which the Board has used this 


dues income to a Union through illegal acts of an Employer. 


remedy is The Baton Rouge Water Works Co., 170 NLRB No.132 (1968). 
That case arose on a refusal to bargain charge filed after the Regional 
Director and the Board had ruled that the employees of a newly purchased 
adjoining watcr works company were an accretion to a bargaining unit rep- 
resented by the union at the Baton Rouge Water Works Company. Five 


employces of those who staffed the neighboring water works company, The 
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Parish Water Company, Inc., after it was purchascd,had becn members 
of the bargaining unit at Baton Rouge and had signed check-off authoriza- 
tions rcquiring that their dues be paid to the. union. Following the Board's 
final ruling affirming the Regional Director's finding of an accretion to 
the bargaining unit, the union requested collective bargaining for the Parish 
employees. The employer refused to bargain. The Board ordered that the 
Union be paid an amount equal to the dues of the five employees from the 
date on which the employer refused to bargain until the date of its compliance 
with the Board's order. 

Similarly, in situations where Employers have refused to honor 
check-off provisions of contracts and individual check-off authorizations 
and did not withhold and transmit the dues to the union, the Board has 


ordered that the employer pay the amount of dues which it should have 


withheld and transmit it to the union. In W. P. Ihrie & Sons, 165 NLRB 


No. 2, 65 LRRM 1205 (1967), the employer was forced to reimburse the 
union for dues which it failed to check-off when it refused to honor a check- 
off provision in its contract following a dcauthorization clection which nul- 
lified the union security clausc in the collective bargaining agreement. 
The Board pointed out that the correct proccdure is that the success of 
the deauthorization clection gave cmployces the right to revoke their check- 
off authorizations, rcegardlcss of their provisions, but that the Employer had 
to honor the authorizations until they were so revoked. 

The Baton Rouge case is, perhaps, the closest to this one. There, 


cmployces were taken out of the bargaining unit improperly by the employcr's 
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refusal to recognize that they, and the work they werc performing, were 
properly part of the bargaining unit. When the Board had ruled that it 

| 
was, it required the payment of dues. Here, the Employer also removed 
cmployecs from the bargaining unit and mereDy deprived the Union of dues. 


A similar remedy should have been granted. | 


The Ihrie case is even stronger medicine than that requested 


here. There, the entire question of Union security was opened by the 
deauthorization election, and yet the employer still was bound to check- 
off dues for those employees who had authorized it. One could well im- 


agine in Ihrie that if the employer had continued to check-off dues, the 
employees would have then exercised their right of revocation, and] the 
union would not have gotten dues for more than one month. Yet, the 
Board's remedy required a complete payment of dues. 


In this case, however, the Union security provisions were! un- 


challenged and remained in effect for the entire time in question. The 


Union's right to receive dues from two additional employees of the bar- 
| 


gaining unit is unquestioned and unbroken and, certainly, the same remedy 
should be applied here. : 


Once again, no doubt the Board will point to its discretion in 


fashioning remedies. Thc Union must answer as it has answered in the 
| 


preceding argument. Such discretion cannot be abused and if cxercised, 
| 

must be explained, particularly in rclation to similar situations where a 
| 
: : | 
requested remedy is granted. 


This Court should also modify the Board"s order to require that 
i 
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the [:mployex pay an amount cqual to ducs for two employees from | 

| 
December 1, 1966, until the date of complying with the balance of the 
Board's Order, or remand this portion of the case for further explana- 


tion by the Board. 


. CONCLUSION 
The Board's Order as issued should be enforced, but that | 


Order should be modified as requested herein. 


Respectfully submitted, 
Joseph.E. Finley 
Melvin S. Schwarzwald | 
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Cleveland, Ohio 44115 | 
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Local 425, AFL-CIO 


Of Counsel: 
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Finley & Stern 
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QUESTIONS PRESENTED. 


As stipulated by the parties hereto, the questions pre- 
sented are: 

1. Did the Board properly assert jurisdiction over the 
proceeding? 

Petitioner contends that the answer to this question 
should be “No.” 


2. Is there substantial evidence on the record as a 
whole to support the Board’s conclusion that the Brother- 
hood of Locomotive Firemen and Enginemen (the em- 
ployer) violated Section 8 (a) (1) and (5) of the National 
Labor Relations Act, as amended, 61 Stat. 136, 73 Stat. 
519, 29 U.S.C. Section 151, et seq. (hereinafter referred 
to as the Act) by unilaterally establishing a classification 
of auditors, exempt from the classifications included with- 
in the bargaining unit, and by selecting two employees 


from within the unit, placing them on leave of absence 
from the unit, and assigning them to the exempt classifi- 
cation to perform auditing work formerly performed on a 
part-time voluntary basis by employees within the unit. 

Petitioner contends that the answer to this question 
should be “No.” 


3. Did the Board properly order the employer to re- 
store the status quo ante by rescinding its act of establish- 
ing a new classification, and by restoring the employees 
who were assigned to that classification to their former 
status within the unit? 

Petitioner contends that the answer to this question 
should be “No.” 
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I. The Board should have declined to assert juris- 
diction over this case until after the Union com- 
plied with the mandatory grievance procedure 
established by the parties for resolving disputes 
such as this 


. Petitioner’s action in appointing two employees 
as General Organizers-Auditors to perform full- 
time auditing work was not a mandatory subject 
of bargaining sufficient to prohibit unilateral 
action by the Petitioner; nor did the perform- 
ance of auditing work constitute a “term and 
condition of employment” 


- Petitioner’s action in appointing two employees 
as General Organizers to perform full-time au- 
diting had no significant detriment on the bar- 
gaining unit; it, in fact, was beneficial to the unit 27 


. Union waived its right to bargain over Petition- 
er’s action and to complain to the Board prior to 
its compliance with grievance procedure 


- Petitioner’s action was entirely unrelated to 
“trade, traffic and commerce among the several 
states”; nor has its action in any way burdened 
or obstructed commerce; nor has it had the effect 
of coercing any of its employees in the exercise 
of their rights under the Act 


. The remedy ordered by the Board will have the 
adverse effect which it is designed to avert and 
is therefore clearly erroneous and entirely un- 


Conclusion 
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PETITIONER’S BRIEF. 


2 
JURISDICTIONAL STATEMENT. 

This action arose upon a complaint and subsequent 
order made by the National Labor Relations Board, 
charging the Petitioner, respondent before the Board, 
with engaging in certain unfair labor practices within the 
meaning of Sections 8 (a) (1) and (5) of the Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. Section 
151, et seq.) 

Jurisdiction before the Board was predicated on Sec- 
tion 10 of the Act (29 U.S.C. Section 160). 

The Brotherhood of Locomotive Firemen and Engine- 
men, an aggrieved party, is petitioning this Court pursuant 
to 29 U.S.C. Section 160 (£), to review the decision and 
order of the Board, which was reported in 168 N.L.R.B., 
No. 93. 

See paragraphs number 1 and 2 (pp. 1-3 of the 
Brotherhood’s Petition to Review) for statements con- 


cerning jurisdiction and venue. 


STATEMENT OF THE CASE. 
Status of the Parties. 


Petitioner is an unincorporated international railroad 
labor organization, with its headquarters (Grand Lodge) 
located in Lakewood, Ohio. Petitioner admits that in the 
course and conduct of its business operations it receives 
revenues from dues and assessments in excess of $50,000.00 
directly from points located outside of the State of Ohio. 

The Intervenor, Office and Professional Employees 
International Union, Local 425, AFL-CIO (charging party 
before the Board and hereinafter referred to as the 
“Union”) is now, and has been at all times material to 
this case, a labor organization within the meaning of Sec- 
tion 2 (5) of the Act. 
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History of Collective Bargaining. 

Prior to August 19, 1966 Petitioner’s office employees 
were represented by the Grand Lodge Employees’ As- 
sociation, which had executed a collective bargaining 
agreement with the Petitioner. (Tr. 8 and 9) On August 
12, 1966 a majority of Petitioner’s employees selected the 
Office and Professional Employees’ International Union, 
Local 425, AFL-CIO as their representative for the pur- 
poses of collective bargaining. On August 19, 1966, the 
Union was certified by the Board as the exclusive bar- 
gaining representative of the employees in the designated 
unit, which included: all office employees at Petitioner’s 
Grand Lodge office, excluding chief clerks in the Presi- 
dent’s and General Secretary and Treasurer’s Depart- 
ment, the secretaries to the President, Assistant Presi- 
dent, General Secretary and Treasurer; the Editor and 
Manager; the Chief Accountant-Cashier; the Supply Clerk; 
the Public Relations Director, and Investment Clerk; tem- 
porary employees, guards and supervisors as defined in the 
Act. (TXD 2) 

After the Union’s certification, the parties began to 
negotiate a collective agreement which was entered into on 
September 20 to take effect on October 1, 1966. (Tr. 30, 
GCX 4) 

During the negotiations between the Petitioner and 
the Union in September of 1966 the following proposal 
was submitted by the Brotherhood of Locomotive Firemen 
and Enginemen’s Wage Commission: 

“In the office of the General Secretary and Treasurer 
eliminate the classifications ‘Assistant Tabulation 
Clerk’ and ‘Insurance Actuarial Clerk’ from the 
schedule. We also propose an agreement from the 
OPEIU providing for exempted positions in the Gen- 
eral Secretary and Treasurer’s Department as fol- 


lows: 


4 


‘Programmer’ 

‘Insurance Underwriting Supervisor’ 

‘Auditors’.” (GCX 8) 
Upon the repeated refusal of the Union to negotiate over 
this proposal, the Petitioner excluded it from its final 
offer at the last bargaining session between the parties on 
September 20, 1966. The final agreement is silent, there- 
fore, on the issue of whether or not Petitioner’s preroga- 
tive to appoint full-time auditors has in any measure been 
curtailed. 

After the execution of the collective agreement be- 
tween the Petitioner and the Union, the Petitioner solicited 
volunteers from its office employees to be granted a leave 
of absence for one year (pursuant to Article 17, page 20, 
Collective Bargaining Agreement dated October 1, 1966, 
GCX 4) for appointment as General Organizers to perform 
Petitioner’s auditing work on a full-time basis. The Union 
objected to this action and on November 1, 1966 notified 
the Petitioner that it was submitting a formal grievance. 
(Tr. 81, GCX 9) The Petitioner replied that the assign- 
ment of auditors rested with its International President by 
virtue of the Brotherhood’s Constitution and past practice, 
and that if there was any grievance, it would have to be 
against the International President. (Tr. 81, 83) There- 
after, the Union notified the Petitioner that it desired to 
“suspend” the grievance procedure until the unfair labor 
practice charges, which it was preparing to file, were re- 
solved by the Board. (Tr. 85) Petitioner replied that the 
time for processing the alleged grievance had expired 
under the contract grievance procedure. (Tr. 86) 

The Union then filed unfair labor practice charges as 
enumerated hereafter. 


5 
Alleged Unfair Labor Practices. 

On December 1, 1966 the Union filed a complaint with 
the Regional Office of the National Labor Relations Board 
in Cleveland, Ohio, alleging that on or about October 31, 
1966 and continuing thereafter, the Petitioner unilaterally, 
and without notifying or consulting with the Union, 
changed the existing terms and conditions of employment 
of the employees in the bargaining unit by assigning the 
auditing work which previously had been performed by 
employees in the unit to individuals who were not in- 
cluded within the unit, and that by such acts the Petitioner 
interfered with, restrained and coerced its employees in 
the exercise of their rights as guaranteed in Section 7 of 
the Act and that Petitioner thereby violated Sections 
8 (a) (1) and (5) of the Act. (TXD 2) 

Subsequently, the Regional Director issued a com- 
plaint and a hearing was held before a Trial Examiner on 
March 9, 1967. The Trial Examiner rendered his Decision 
and Recommended Order, which was adopted by the 
Board on December 5, 1967, with insignificant modifica- 
tions. 
On January 3, 1968 the Union filed in this Court a 
petition to review the decision and order of the Board. 

On January 15, 1968 the Petitioner filed its petition 
to review in the United States Court of Appeals for the 
Sixth Circuit which later transferred the petition to this 
Court pursuant to Section 2112 (a) of Title 28, U.S. Code. 
Thereafter, this Court overruled Petitioner’s motion to 
dismiss the Union’s petition or, in the alternative, to have 
this cause transferred to the Sixth Circuit. The Board 
answered and has cross-petitioned for enforcement of its 
Order. 

The Brotherhood of Locomotive Firemen and Engine- 
men, Petitioner in this case, is seeking to have the Decision 
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and Order of the Board set aside in its entirety and de- 
clared null and void. 


Nature of Auditing Work. 


The Brotherhood of Locomotive Firemen and Engine- 
men is an international organization, representing engi- 
neers and firemen, hostlers, and hostler helpers on a 
majority of the railroads in the United States and Canada. 
Petitioner’s Grand Lodge serves as the headquarters of an 
organization which has approximately 1,200 subordinate 
units referred to as local lodges, general grievance com- 
mittees and legislative and educational boards. (TXD 3) 
The financial records of these subordinate units are audited 
by persons appointed by the International President under 
authority of the Brotherhood’s Constitution. (Tr. 65-66) 
The auditor goes from the Grand Lodge to the field, con- 
ducts his audit, and then makes a report of his findings 
to the Grand Lodge. (TXD 3) 

For many years prior to October 31, 1966 nearly 
all of the auditing work required by the Petitioner was 
voluntarily performed on a part-time basis by employees 
secured from one of thirteen job classifications at the 
Brotherhood’s Grand Lodge office. (Tr. 139-140) It has 
been Petitioner’s traditional practice, acquiesced in by the 
Union, that while an employee was engaged in performing 
part-time auditing work, he was not considered a part of 
the bargaining unit nor covered by the contract, except 
insofar as the agreement provided that any employee per- 
forming work customarily done by the Statistical Clerk 
outside of Cleveland would be paid, as a minimum, the 
same rate as the Statistical Clerk. (Tr. 114, 115, 124, 125) 
Until the Fall of 1966 part-time auditing work was con- 
ducted only on a sporadic basis. In the event an employee 
who volunteered to perform auditing work was taken from 
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a classification paying less than the rate payable to a 
Statistical Clerk, he would be paid the Statistical Clerk’s 
rate. In the event such employee’s normal classification 
called for a rate higher than that of Statistical Clerk, he 
would be paid the higher rate. (TXD 3) 

In the Fall of 1966 Petitioner found it necessary to 
increase the number of audits of the financial records 
maintained by its subordinate units, primarily because of 
the increased record-keeping requirements of the Labor- 
Management Reporting and Disclosure Act of 1959 
(Landrum-Griffin Act). (Tr. 67, 77) 

The International President would instruct the Gen- 
eral Secretary and Treasurer to send an auditor to a par- 
ticular subordinate unit, leaving to his discretion the nam- 
ing of the individual who would actually perform the 
audit. The General Secretary and Treasurer would then 
solicit volunteers from among its office employees prior 
to the assigning of the audit. Employees would be solicited 
until a willing one was found. (TXD 3) Moreover, it had 
been Petitioner’s long-standing practice, prior to the solici- 
tation of volunteers from among its office employees, of 
using General Organizers, appointed by the International 
President pursuant to authority contained in the Brother- 
hood’s Constitution, for the purpose of performing audit- 
ing work. (Tr. 117, 118) 


The Negotiations. 

Contract negotiations between the Petitioner and the 
Union began on September 8, 1966. On this date Peti- 
tioner’s Wage Commission submitted to the Union’s Bar- 
gaining Committee a proposal for creating a new and ex- 
empt classification of “Auditor.” (Tr. 23) Petitioner made 
repeated efforts to negotiate with the Union over this 
proposal, but the Union flatly refused to discuss the mat- 
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ter, stating “we would rather have this work farmed out 
to outside people than to have any more exempted posi- 
tions.” (Tr. 133) 

In view of the fact that the Union would not negotiate 
over Petitioner’s proposal (GCX 11) concerning the estab- 
lishment of the position of full-time auditor, Petitioner did 
not include it in its final offer on September 20, 1966, the 
date when the parties arrived at an agreement. What was 
included in the agreement, however, was the provision for 
payment of employees performing the work customarily 
performed by the Statistical Clerk at the statistical clerk’s 
rate, when such service was performed “at other than the 
Grand Lodge office.” (Tr. 30, GCX 4) Mr. R. R. Bryant, 
Petitioner’s General Secretary and Treasurer, testified that 
during the contract negotiations of 1965, which culminated 
in the agreement dated September 1, 1965 and which con- 
tained the very same provision, it was clearly understood 
by both parties that the only concern of the Union was for 

“cases where someone younger or in a lower classifica- 
tion than Statistical Clerk should be used to perform 
audits out of town, they would like to get an addi- 
tional little pay for these people”; 

and that “in cases where there are full-time auditors, this 
is not what they’re talking about.” (Tr. 129) Prior to 
this time part-time auditors would receive “the rate of 
pay of the classification they were assigned to at the time 
of the audit,” even though it may have been lower than 
that of the statistical clerk. (Tr. 10, 11, 130) 

In adopting the findings and conclusions of the Trial 
Examiner, the Board found that Petitioner’s failure to 
include its proposal for additional exempt positions in its 
offer on September 20th constituted a “withdrawal” of 
the proposal and that “the past practice of performing 
audits through the part-time use of unit employees was to 
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be continued for the term of the contract.” (TXD 7) 
Consequently, the Board concluded that when Petitioner 
appointed Spangler and Foster as General Organizers to 
perform full-time auditing “it in effect sought to and did 
modify during the life of the existing contract terms and 
conditions of employment of employees within the unit.” 
(TXD 7) 

The Trial Examiner and the Board found that Peti- 
tioner’s action had “adverse consequences” on the unit 
employees and that the Petitioner’s motivation was not 
material to the consequences of its action. (TXD 7) Peti- 
tioner excepted to this finding for the reason that it was 
not shown that there was any significant adverse effect 
on the unit, and for the additional reason that the motiva- 
tion of the Petitioner was solely economic in nature and 
not “anti-union,” since it arose out of the exercise by Peti- 
tioner of its managerial prerogative to administer its 
financial affairs in a discreet and confidential manner. 

The Board also found that the method used by the 
Petitioner in having the employees perform part-time 
auditing work 


“provided employees in the unit, not only with the 
opportunity to earn more over a period of time, but 
additionally, with the opportunity of widening their 
Scope of experience and opportunity for advance- 
ment * * *” 


and that the performance of this auditing work had “be- 
come an integral part of the terms and conditions of their 
employment within the meaning of the Act, and within the 
scope of mandatory bargaining.” (TXD 6) 

Moreover, the Board failed to find that since the 
Union was given the opportunity to bargain during con- 
tract negotiations and refused to do so, the Union waived 
its right to bargain over the issue concerning the appoint- 
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ment of employees Spangler and Foster as General Organ- 
izers to perform full-time auditing work. (TXD 8) 

In conclusion, it should be stated that the Board found 
that the issue concerning the performance of this full-time 
auditing work was a mandatory subject of bargaining and 
that the Petitioner’s action violated Sections 7 and 8 (a) 
(1) and (5) of the Act (TXD 10), to which Petitioner 
excepted. 


STATEMENT OF POINTS. 

1. The Board should not have assumed jurisdiction 
of this case in view of the fact that the Union failed to com- 
ply with the mandatory provisions of the collective bar- 
gaining agreement which required the submission of dis- 
putes such as this to arbitration. 


2. Petitioner’s action in appointing two employees 


as General Organizers-Auditors to perform full-time audit- 
ing work was not “unilateral” action concerning a “term 
and condition of employment,” and, therefore, was not 
subject to a mandatory duty to bargain by the Petitioner. 


3. Even if the Petitioner’s proposal was mutually 
bargained over by the parties, the net result on the ques- 
tion of the exempt status of full-time auditors was an im- 
passe which left the question unresolved. More accurately 
described, the situation amounted to a refusal by the Union 
to bargain over this issue. 

4. Petitioner’s action had no demonstrable adverse 


effect on the bargaining unit. On the contrary, it in fact 
had a beneficial effect. 


5. In any event, the Union waived its right to com- 
plain in these proceedings by reason of the fact of its fail- 
ure to bargain over Petitioner’s proposal for exempt posi- 
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tion of auditor at the time contract negotiations were go- 
ing on. 


6. There was insufficient testimony to support the 
finding that Petitioner’s action had a 
“close, intimate and substantial relation to trade, traf- 
fic and commerce among the several states, and tend 
(sic) to lead to labor disputes burdening and ob- 
structing commerce and the free flow of commerce.” 
7. The remedy and order of the Board, if carried out 
by the Petitioner, will have the effect of defeating the pur- 
pose of the Act, in that it will result in the demotion of the 
two employees involved, as well as the demotion of other 
employees who were promoted to fill the vacancies created 
by the appointment of the full-time auditors. 


8. The Petitioner has violated neither Section 7 nor 
Section 8 (a) (1) and (5) of the Act. 


SUMMARY OF ARGUMENT. 


The National Labor Relations Board should have de- 
clined to assert jurisdiction over this case for the reason 
that the Union failed to process its grievance, which is the 
subject of this case, in compliance with the explicit and 
mandatory requirements of the collective agreement in 
effect between the parties. By having initiated the griev- 
ance machinery and then failing to carry through with it, 
the Union should be deemed to be barred from complain- 
ing before the Board, without first having submitted its 
grievance to arbitration, especially where the Union was 
the party which originally sought to have the grievance 
and arbitration provisions included in the collective agree- 
ment. (Tr. 36) On the other hand, Petitioner did nothing 
which would have estopped it from seeking a refusal by 
the Board to assert its jurisdiction in this matter. 
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The existing collective bargaining agreement does not 
provide for the performance of auditing work, but merely 
specifies for the manner of payment of persons perform- 
ing the work customarily performed by the Statistical 
Clerk outside of Cleveland. Moreover, the action taken 
by the Petitioner in appointing two General Organizers 
to perform full-time auditing work was not strictly 
“unilateral” as found by the Board, but was action taken 
after the Petitioner had given the Union the opportunity 
to negotiate over it. The Union’s decision not to bargain 
with the Petitioner over this proposal created an impasse 
between the parties as to this issue, leaving Petitioner free 
to implement its proposal in the manner which it did. 

The absence of any language in the collective agree- 
ment concerning the actual classification of Auditor, other 
than the provision for the payment of work conducted 
outside of Cleveland, further negates any possibility that 
“the performance of this work has become an integral part 
of the terms and conditions of their employment” in viola- 
tion of Section 8 (a) (1) and (5) of the Act as found by 
the Board. In cases where the managerial prerogative to 
change work assignments has not been restricted, its 
exercise becomes a mandatory subject of bargaining only 
when it will have a significantly adverse effect upon the 
bargaining unit. Since there was an absence of any sub- 
stantial evidence in this case showing such adverse effect, 
the action taken by the Petitioner, after having given the 
Union an opportunity to bargain over it, was not a uni- 
lateral action concerning a mandatory subject of bar- 
gaining. 

When the evidence is closely examined, it can be 
seen that the Petitioner’s proposal to have an exempt 
position of Auditor was not in fact withdrawn in the sense 
that it was removed from the bargaining agenda as a quid 
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pro quo for an agreement from the Union with respect to 
something the Petitioner wanted. On the contrary, it 
simply was excluded from the final offer made to the 
Union by the Petitioner during the last bargaining session 
between the parties on September 20, 1966. The Union 
made it clear that “it would rather have the work farmed 
out, than to have any more exempt positions.” (Tr. 133) 
Since the Union was adamant in its refusal to negotiate 
over Petitioner’s proposal, the logical explanation for the 
absence of this proposal in the final agreement concluded 
on September 20 is that since the parties had reached an 
impasse on this issue and had an oral understanding that 
the Union was concerned only with the rate of pay for 
part-time auditing, the Petitioner simply excluded its pro- 
posal from the final offer. 

The record as a whole contains no evidence estab- 
lishing the effect of the Petitioner’s action as being sig- 
nificantly adverse to the bargaining unit. On the contrary, 
Petitioner’s action stemmed from motivation which was 
solely “economic” in nature and it comported with the 
traditional methods by which Petitioner conducted its 
business. The actual wording of the language in the col- 
lective agreement concerning the payment of employees 
“performing the work customarily performed by the Sta- 
tistical Clerk” had the effect of giving some employees a 
higher wage than they would have received under the 
terms of the agreement, in the absence of this provision. 

The evidence contained in the record shows that the 
vacancies created by the appointment of Spangler and 
Foster as General Organizers to perform full-time auditing 
duties were filled by the promotion of two employees. 
Moreover, an additional employee was hired on Novem- 
ber 3, 1966 as a direct consequence of the Petitioner’s 
action. Consequently, the bargaining unit was in fact in- 
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creased by one more employee! In addition, there was no 
change in the duties of the Statistical Clerk and there were 
no employees who suffered any loss of earnings because of 
the use of the two full-time Auditors; neither were any job 
classifications eliminated from the unit, nor was there any 
decrease in the number of employees working at the 
Grand Lodge in the General Secretary and Treasurer’s 
office. When the record as a whole is considered in this 
case, the evidence shows that Petitioner’s action in fact 
had a beneficial effect on the bargaining unit! 

Since the Petitioner gave the Union an opportunity 
to bargain over its Proposal for the exempt full-time 
Position of Auditor, the conduct of the Union in refusing 
to discuss it can only be interpreted as constituting either 
an express waiver of its right to bargain over it, or that an 
impasse had been reached on this point by the time Pe. 
titioner began to implement its policy. This conclusion is 
buttressed by the fact that it was the Petitioner and not 
the Union which made the final offer that became the 
written agreement executed by the parties. Finally, the 
Union did not give anything in the nature of a quid pro 
quo for the “withdrawal” by the Petitioner of its proposal 
for the exempt Positions. Consequently, the Union, having 
waived its right to complain, should not be heard to com- 
plain when it decided at the outset of contract negotiations 
in September of 1966 not to bargain about the Petitioner’s 
Proposed action. 

There was absolutely no evidence to support the find- 
ing by the Board that Petitioner’s action had a “close, 
intimate and substantial relation to trade, traffic and com- 
merce among the several states.” Neither was there sub- 
stantial evidence showing that Petitioner’s action would 
in any way “tend to lead to labor disputes burdening and 
obstructing commerce and free flow of commerce” among 


15 


or between the states. The only testimony concerning this 
point was that given by the Petitioner’s International 
President, Mr. H. E. Gilbert, that the Petitioner is the 
Grand Lodge of an international railway labor organiza- 
tion and is responsible for occasional audits of the finan- 
cial records of some of its 1,200 subordinate units. 

In conclusion, Petitioner states that if it is required to 
comply with the affirmative action recommended by the 
Trial Examiner and ordered by the Board, it will be neces- 
sary for the Petitioner to demote the two employees who 
were appointed as General Organizers-Auditors. This will 
involve placing these employees back into the unit and 
will result in the demotion of still further employees, with 
the concomitant effect of having either to release or to lay- 
off the employee who was hired as a result of Petition- 
er’s action. It can be seen, therefore, that the remedy 
ordered by the Board in itself contains the adverse con- 
sequences which it is designed to proscribe. Therefore, to 
order the Petitioner to restore the status quo ante is 
clearly erroneous and entirely unnecessary. 

The Petitioner submits that it has not violated Sec- 
tions 7 and 8 (a) (1) and (5) of the Act as found by the 
National Labor Relations Board. On the contrary, Peti- 
tioner argues that it was the Union which was the direct 
source of any complaint involving the Petitioner’s action 
and that the Union should be made to comply with the 
mandatory provisions of the collective bargaining agree- 
ment in effect between the parties prior to seeking redress 
from the Board. 

Petitioner urges this Court to set aside in its entirety 
and declare null and void the decision and order made by 
the Board. 
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ARGUMENT. 


I. The Board should have declined to assert jurisdiction 
over this case until after the Union complied with the 
mandatory grievance procedure established by the 
parties for resolving disputes such as this. Petitioner 
was not estopped from asserting this argument. 


It is well settled that a party, aggrieved by the action 
of another party to a collective bargaining agreement con- 
taining grievance and arbitration provisions, may submit 
its grievance either to arbitration or to the unfair labor 
practice procedures before the National Labor Relations 
Board. In this respect, the conclusion by the Board that 
the remedies of arbitration and unfair labor practice pro- 
ceedings are not mutually exclusive remedies: is correct. 
A leading case involving this point is NLRB v. C&C 
Plywood Corp., 385 U. S. 421, 17 L. Ed. 2d 486, 87 S. Ct. 
559 (1967), where the Supreme Court found that the 
Board did not exceed its jurisdiction by construing a col- 
lective bargaining agreement which contained no pro- 
vision for arbitration. The instant case, however, involves 
a collective bargaining agreement containing a mandatory 
grievance procedure culminating in arbitration. Article 
9 of the Agreement dated October 1, 1966 states that: 

“* * & All grievances, differences or controversies, 

which may arise as to the application, administration, 

interpretation or claimed violation of this Agreement 
shall be adjusted in the following manner * * *” 

(GCX 4, p. 10, emphasis added.) 


There follows a detailed procedure for resolving the 
complaints which “may arise” concerning the Agreement. 
The first step of this procedure requires that the Grievance 
Committee present the grievance to the particular Depart- 
ment Head involved “within ten (10) working days after 
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reasonable knowledge of the grievance in question.” 
(GCX 4, p.11) In the event it is not resolved at this level, 
it is required in Step 2 that the grievance be resubmitted 
to the Department Head in writing with the “facts, reasons, 
and pertinent provisions of claimed violation and a request 
for settlement * * *” (Ibid.) 

It is only after the foregoing procedure has been com- 
plied with can an appeal be made to Petitioner’s Inter- 
national President. If the complaint has not been resolved 
after being discussed at the various levels within the em- 
ployment, then the committee “shall notify the * * * 
President of its intent to submit the grievance to arbitra- 
tion.” (GCX 4, pp. 11-12, emphasis added) The Union 
in this case completely failed to submit its grievance to 
arbitration as required by the above provision, stating 
that it preferred “to suspend this matter under the griev- 
ance procedure until resolution is made * * *” of the 
proceedings in this case. (Tr. 84-85) 

Petitioner urged the Board to decline jurisdiction for 
the reason that the Union chose not to submit its grievance 
in compliance with the explicit and mandatory require- 
ments of the collective agreement, the terms and con- 
ditions of which the Union complained were unilaterally 
changed by Petitioner. Having once initiated the griev- 
ance machinery, it should have carried through with it or 
else be barred from complaining in unfair labor practice 
proceedings before the Board. It is interesting to note 
that it was the Union which originally proposed the in- 
clusion of this mandatory grievance machinery in the 
existing collective agreement. (Tr. 36) 

The Board apparently concluded that merely because 
Petitioner answered certain letters directed to it by the 
Union and expressed the opinion that the time for proc- 
essing a grievance had lapsed, Petitioner was estopped 
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from seeking a refusal by the Board to assert jurisdiction 
in this matter. (TXD 3, lines 13-14) The general rule 
is that a party claiming an equitable estoppel must show 
the following elements with respect to himself: 
“(1) Lack of knowledge and of the means of 
knowledge of the truth as to the facts in question; 
(2) Reliance, in good faith, upon the conduct 
or statements of the party to be estopped; and 
(3) Action or inaction based thereon of such a 
character as to change the position or status of the 
party claiming the estoppel, to his injury, detriment, 
or prejudice.” 28 American Jurisprudence 2d, Estop- 
pel and Waiver, p. 641. 


Needless to say, “there can be no equitable estoppel if 
any essential element thereof is lacking or is not satis- 
factorily proved.” (Ibid.) 

There was no evidence in the record from which the 
Board could conclude that the assertion by Petitioner 


that the time for filing the grievance had elapsed was 
relied upon by the Union in not submitting its complaint 
to arbitration in keeping with the mandatory grievance 
procedure. In declaring that it preferred “to suspend this 
matter under the grievance procedure until resolution 
(was) made * * *” of the unfair labor practice proceed- 
ings, it would appear that the Union did not rely upon 
Mr. Gilbert’s statement of opinion. (Tr. 84-85) 

A mere expression of Opinion is insufficient to raise 
an estoppel. 28 American Jurisprudence 2d, Estoppel and 
Waiver, p. 655, citing Jones vs. United States, 96 U.S. 24, 
24 L. ed. 644. Moreover, an expression of opinion on a 
matter of law cannot be the basis for an estoppel. Aunt 
Jemima Mills Co. vs. Rigney, (CA 2) 247 F. 407, cert. 
den. 245 U. S. 672, 62 L. Ed. 540, 38 S. Ct. 222; Sturm 
vs. Boker, 150 U. S. 312, 37 L. Ed. 1093, 14 S. Ct. 99. 
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Petitioner submits that the Board was obviously in error 
in finding that Petitioner was estopped from asserting the 
jurisdiction argument. The statement by the Trial Ex- 
aminer that “the remedies are not mutually exclusive” 
is hardly sufficient to dismiss the Petitioner’s argument 
on this point. (TXD 3, lines 13-14) 

Even if the Board was not bound by the agreement 
of the parties to submit all grievances to arbitration, the 
Board in this case should have required the Union to abide 
by its agreed course of conduct concerning its complaint 
against the Petitioner. In this regard Petitioner would 
direct the Court’s attention to the comments of Board 
member Brown in his concurring opinion in the case of 
Adams Dairy Co., 147 NLRB No. 133, 56 LRRM 1321, 
at 1325: 

“* * * we must implement the philosophy which 
underlies the Supreme Court’s decision in Tertile 
Workers vs. Lincoln Mills (353 US 448, 1 L Ed 2d 
972) and the Steelworkers’ trilogy, of strengthening 
collective bargaining by giving full play to private 
adjustment machinery established by the parties 
* * *” (Emphasis added.) 


Noting that an aggrieved person may go either the 
arbitration or unfair labor practice routes, he continued: 


“& * % T believe that it is inconsistent with the statu- 
tory policy favoring arbitration for the Board to re- 
solve disputes which, while cast as unfair practices, 
essentially involve a dispute with respect to the inter- 
pretation or application of the collective- ini 
agreement.” 56 LRRM at 1326. (Emphasis added.) 


He listed the following situations as being appropriate 
for the Board to defer to arbitration: 


“[W]henever the record establishes that the parties 
to the dispute as part of their collective-bargaining 
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relationship, consciously by contract, bargaining his- 
tory or past practice, have waived statutory rights, 
bargained such rights away, or bargained to agree- 
ment that dispute, I believe we should leave to arbi- 
tration the question of the nature of their bargain 
and the respective rights and obligations of each 
party.” (Ibid., emphasis added.) 


Petitioner submits that this analysis by Mr. Brown 
is in fact the Philosophy which should be followed as a 
result of the Textile Workers and Steelworkers cases. 

This Court has also recognized the congressional in- 
tention “* * * that breaches of labor contracts are not 
normally the business of the Board.” Amalgamated Cloth- 
ing Workers of America vs. N.L.R.B., 120 U. §. App. 
D. C. 47, 343 F. 2d 329 (1965). 

It is obvious that the Union’s position is that the 
Petitioner, by excluding its proposal for exempt positions 
from its final offer of September 20th, 1966, was tacitly 
agreeing that it would not appoint full-time auditors and 
would continue to o te with part-time auditors as it 
had previously done. Of necessity, this issue involves not 
only the interpretation of the conduct of the Parties both 
before and after their contract negotiation, but the sub- 
stance of the terms of their collective agreement as well. 
These questions certainly deal with “the nature of their 
bargain and the respective rights and obligations of each 
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Il. Petitioner’s action in appointing two employees as 
General Organizers-Auditors to perform full-time 
auditing work was not a mandatory subject of bargain- 
ing sufficient to prohibit unilateral action by the peti- 
tioner; nor did the performance of auditing work con- 
stitute a “term and condition of employment.” 


The uncontroverted testimony of all of the witnesses 
in this case clearly establishes that the performance of 
Petitioner’s auditing work had been strictly voluntary on 
the part of each employee and that at no time had the 
Petitioner ever forced any employee to perform any audit. 
Moreover, it is uncontroverted that it was within the pre- 
rogative of any employee to turn down a request to conduct 
audits. (Tr. 141-143) This is hardly evidence of work 
desired by the unit! 

It is the Petitioner’s position that the absence of any 
language in the collective agreement concerning the actual 
classification of auditor or other designation for employees 
doing auditing work, other than the provision for the 
payment of the Statistical Clerk’s duties when performed 
outside of Cleveland, negates the conclusion of the Board 
that “the performance of this work has become an integral 
part of the terms and conditions of their employment” in 
violation of Sections 8 (a) (1) and (5) of the Act. 

Furthermore, there was no testimony in the record 
that supported the Trial Examiner’s finding that the per- 
formance of any auditing work, whether part-time or full- 
time, provided any employee with “opportunity for 
advancement.” (TXD 6) 

One of the cases cited by the Trial Examiner and 
adopted by the Board in support of the conclusion that 
the auditing work had become “an integral part of the 
terms and conditions of employment” is that of Fibre- 
board Paper Products Corp., 138 NLRB 550, 51 LRRM 
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1101, enfe’d. 332 F. 2d 411, 53 LRRM 2666 (CA DC), 
aff'd 379 U. S. 203 (1965). This case held that the issue 
of sub-contracting is a statutory subject of bargaining 
where its implementation operates to replace employees 
within an existing bargaining unit with those of an inde- 
pendent contractor. Fibreboard involved a classic case 
of an economic decision by management to sub-contract 
its maintenance work to an independent contractor. The 
effect of this, however, was extremely adverse on the 
bargaining unit—73 employees were dismissed, 50 of 
whom were Union members. The net effect was the 
extinguishment of the entire bargaining unit of mainte- 
nance employees. The Court expressly limited its holding 
to the facts before it, by stating: 

“We are thus not expanding the scope of mandatory 
bargaining to hold, as we do now, that the type of 
‘contracting out’ involved in this case—the replace- 
ment of employees in the existing bargaining unit 
with those of an independent contractor—is a statu- 
tory subject of collective bargaining under Section 
8 (d). Our decision need not, and does not, encom- 
pass other forms of ‘sub-contracting out’ or ‘sub- 
contracting’ which arise daily in our complex econ- 
omy.” Fibreboard, supra, p. 215, emphasis added. 


More importantly, Justice Stewart, in the concurring 
opinion, explicitly delineated the restrictive boundaries 
of the Court’s decision: 


“* * * nor does the Court decide that sub-contracting 
decisions are, as a general nature, subject to that 
duty. The Court holds no more than this employer’s 
decision to sub-contract this work involving the ‘re- 
placement of employees in the existing bargaining 
unit with those of an independent contractor to do 
the same work under similar conditions of employ- 
ment’ is subject to the duty to bargain collectively 
* * ©” (Ibid., 218, emphasis added.) 
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Although the Fibreboard decision involved the issue 
of sub-contracting, its similarity to the present situation 
warrants its partial application to the facts in issue here. 
Since none of the adverse consequences present in Fibre- 
board can be found in the instant case, Fibreboard’s appli- 
cation to this case is limited to its requirement that the 
decision to sub-contract may be subject to the mandatory 
duty to bargain. The language quoted with emphasis im- 
mediately above does indicate, however, that only situa- 
tions of sub-contracting involving serious consequences to 
the unit fall within its ambit. 


Il. The net effect of the refusal by the Union to bargain 
over Petitioner’s proposal left the issue unresolved, 
resulting in an impasse with respect to this particular 
issue. 

The key question of fact in this proceeding was 
whether or not the Petitioner actually withdrew (as a con- 
sequence of bargaining) its proposal for an exempt posi- 
tion of “Auditor” prior to the conclusion of the collective 
agreement between the parties on September 20th, 1966. 
The basis for this conclusion was the testimony of Wade 
McCool, a local steward in the President’s Department and 
a member of the Union’s bargaining committee. In re- 
sponse to the suggestion by the Board’s counsel, Mr. 
McCool stated that this proposal was withdrawn. (Tr. 
29) It is important to note that this most crucial testimony 
was elicited upon the leading question propounded by Mr. 
Rice and was not freely narrated by the witness. 

In contrast to this was the testimony of Mr. H. E. 
Gilbert, Petitioner’s International President, who testified 
as follows: 

Q. “All right, your 1 (a)-(1) was withdrawn by 
the Wage Commission, was it not? 
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A. “After the statement made by Mr. Frencel, it 
was never mentioned again. 

Q. “Question is— 

A. “It was not withdrawn in the same sense as 
Mr. Blazy talks about these other exchanges of find- 
ing out where we were in the negotiations * * *.” 
(Tr. 110, emphasis added) 

Continuing he testified: 

Q. “All right, sir, were there any other issues 
from either side that were withdrawn on September 
20th. I don’t care whether there are, but I just want 
to know if there are other issues. 

A. “Oh, there were a number of issues actually 
withdrawn.” 

Q. “All right.” 

A. “Now, that is not in the same category as 
we're talking about in relation to the exempt jobs. 
They were bargaining back and forth and reaching 
an agreement on which a settlement was finally 
reached, but in none of this was there any reference 
made to the exempted positions.” 

Q. “All right. There were issues, you say, that 
were withdrawn by a statement, ‘I withdraw this 
issue, or we withdraw this issue,’ is that what you are 
referring to?” 

A. “Yes, and they were identified by number.” 

Q. “Were there any other issues that were just 
dropped and not discussed further? 

A. “I think there were.” (Tr. pp. 112-113, em- 
phasis added) 


When this testimony is closely examined, it can be 
seen that the Petitioner’s Proposal to have an exempt posi- 
tion of auditor was not in fact “withdrawn” in the same 
sense that it was removed from the bargaining agenda as a 
quid pro quo for an agreement from the Union with re- 
spect to something the Petitioner wanted; on the contrary, 
it simply was excluded from the final offer made to the 
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Union during the last bargaining session conducted on 
September 20th, 1966. This analysis is confirmed in large 
measure by the testimony of Mr. McCool, who expressed 
agreement with the statement by Petitioner’s counsel that 
“actually, what happened on the 20th was * * * (the) 
Wage Commission presented its final proposal and that 
was then discussed and accepted in the end by the Em- 
Ployees * * *” (Try. 181) 

The correct explanation for the absence of Petitioner’s 
Proposal for exempt positions in the final agreement con- 
cluded on September 20, 1966, is that since the parties had 
reached an impasse on this issue, as a result of the Union’s 
refusal to bargain over it and since the parties had an 
oral understanding that the Union was concerned with 
only the rate of pay to be paid for part-time auditing, Pe- 
titioner simply excluded its proposal from the final offer. 
Mr. Bryant testified that Petitioner’s final proposal was 
incorporated in the contract “after an understanding that 
this had nothing to do with full-time auditing.” (Tr. 156) 
It is clear that an employer can eliminate a proposal after 
it has been rejected by the Union, especially where it was 
part of a “package deal.” Stoner Rubber Co., 123 NLRB 
1440 (1959); Perfect Service Gas Co., 146 NLRB 1686 
(1964); Solar Aircraft Co., 109 NLRB 130 (1954). More- 
over, after an impasse is reached on a proposal during 
contract negotiation, an employer may eliminate it even 
though the Union has accepted part of it. Midwestern In- 
struments, Inc., 133 NLRB 1132 (1951). 

The exclusion from the collective agreement of Peti- 
tioner’s proposal for an exempt position of auditor did not 
come about as a result of its being negotiated and bar- 
gained over by the parties and withdrawn in return for 
quid pro quo given by the Union. Moreover, it cannot be 
concluded that the Petitioner “withdrew” its proposal in 
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the sense interpreted by the Trial Examiner, as meaning 
that the “past practice of performing audits through the 
part-time use of unit employees was to be continued for 
the term of the contract.” (TXD, p. 7, lines 12-14) Con- 
sequently, when Petitioner sought volunteers to assume 
the position of General Organizers to perform full-time 
auditing work it was not “changing the terms and condi- 
tions of employment” as provided in the Act. 

C & S Industries, Inc., 158 NLRB No. 43, 62 LRRM 
1045, cited by the Trial Examiner and adopted by the 
Board, involved a unilateral wage incentive system which 
the employer instituted during the term of an existing 
collective bargaining agreement. 

It is of interest to note the statement of the Board: 


“It is true, of course, that where during timely nego- 
tiations for a new agreement an employer has offered 
to bargain with a union a proposed change in con- 


tract provisions and the union has refused to bargain, 
the employer does not violate his statutory obliga- 
tion if following the effective period of the expiring 
contract he unilaterally institutes the change.” (Em- 
phasis added.) 


There is no question but that Petitioner in the instant 
case offered the Union during “timely negotiations” the 
opportunity to bargain over Petitioner’s proposal for 
creating a new and exempt position of full-time auditor. 
The Union, however, flatly refused to discuss the matter; 
stating “we would rather have this work farmed out to 
outside people than to have any more exempted positions.” 
(Tr. 133) Moreover, there was nothing included in the 
October 1, 1966 agreement which explicitly covered the 
status of General Organizers doing full-time auditing 
work. As the Trial Examiner noted in his Decision, the 
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“* * * proposal to pay the statistical clerks’ rate to 
employees in the unit performing outside audits was 
intended to and was understood to cover not full-time 
auditors but part-time auditing, performed by unit 
employees so as to provide additional pay for such 
employees when so engaged.” (TXD 5, lines 51-55, 
emphasis added.) 


As this Court has said “* * * the fact that the parties 
resume discussions on issues other than wages after the 
date of (a) wage cut is not incompatible with a finding 
that an impasse on the wage issue had been reached by 
that date.” Dallas General Drivers, W. & H. Local No. 
745 v. N.L.R.B., 335 F. 2d 842 (1966). If wages can be 
subject to a partial impasse, the issue of exempt positions 
could also be subject to an impasse. 

Had the Petitioner insisted on the inclusion of its 
proposal (a permissive subject of bargaining) for the ex- 
empt positions to the point of impasse with respect to all 
other issues or as an ultimatum, it would have been guilty 
of a refusal “to bargain in violation of Section 8 (a) (5)”. 
Philip Carey Mfg. Co., Miami Cabinet Div., vs. N.L.R.B., 
331 F. 2d 720 (6th Cir., 1964). 


IV. Petitioner’s action in appointing two employees as 
General Organizers to perform full-time auditing had 
no significant detriment on the bargaining unit; it, in 
fact, was beneficial to the unit. 


The testimony concerning Petitioner’s action shows 
that there was no adverse effect on the unit. The motiva- 
tion of the Union was not “anti-union,” but rather was 
solely “economic” in nature and arose out of its exercise of 
its managerial prerogative to administer its financial af- 
fairs in a discreet and confidential manner. The decision 
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to increase the time spent performing audits certainly 
“comported with the traditional methods by which Peti- 
tioner conducted its business,” as is seen by the fact that 
it did not employ independent accountants to conduct 
these audits but rather its own employees. (See Westing- 
house Electric Corp. (Mansfield Plant), 150 NLRB No. 
136, Tr. 142-144.) In this regard Petitioner would point 
out the very important testimony of Mr. Bryant: 

Q. “Would the proposal to have an exempt posi- 
tion of auditor remove any job classification from the 
unit, sir? 

A. No, sir. 

Q. Specifically, would the job classification of 
Statistical Clerk be removed from the unit? 

A. No classification would have been removed 
as a direct result of an exempt classification of Audi- 
tors and this was explained * * *.? (Tr. 132-133, 
emphasis added.) 


In addition, the actual wording of the language in the 
existing contract concerning the payment for employees 
“performing the work customarily performed by the 
Statistical Clerk” had the effect of giving some employees 
a higher wage than they would have received under the 
terms of the agreement. This effect would occur when an 
employee below the scale of Statistical Clerk volunteered 
to do auditing work away from Cleveland. (GCX 3, Tr. 
9-11) 

Mr. Bryant testified that the vacancies created by the 
appointment of these General Organizers to perform full- 
time auditing duties were filled by promoting two em- 
ployees, Mr. McCrone and Miss Mary Keyser. He also 
stated that another employee was hired on November 3rd, 
1966 as a result of Petitioner’s action. Moreover, he in- 
dicated that the work of the Statistical Clerk had not 
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changed (Tr. 145-146) and that no employees had suffered 
a loss of earnings because of the use of two full-time au- 
ditors; that no job classifications had been eliminated and 
that there had been no decrease in the number of em- 
ployees working at the Grand Lodge in this department. 
(Tr. 147-148, emphasis added) 

The increased need for auditing work was not dis- 
puted by the Union. Moreover, there is a complete absence 
of testimony contradicting the explanation of the Peti- 
tioner that its desire to fulfill its statutory record-keeping 
requirements under the Landrum-Griffin Act necessitated 
full-time auditors. (Tr. 40, 136-137) 


The only conclusion which logically can be drawn 
from the evidence is that Petitioner’s action of increasing 
the auditing work and of appointing two employees as 
General Organizers for the purpose of performing this 
work was done in such a manner so as to expand the job 


opportunities for all persons employed at the Grand Lodge. 

The Trial Examiner stated that “there is no assurance 
that these jobs will continue to be filled in the future 
through assignment of unit employees.” He also found 
that “the work of the unit is clearly diminished” to the ex- 
tent that “once the employee is assigned to the full-time 
auditing (work) he is in fact no longer included in the 
unit.” Moreover, the Trial Examiner found that there 
was significant detriment to the unit or employees involved 
because “the opportunity to share in the benefits provided 
by participation in work carrying higher pay and wider 
opportunity is lost to the employees in the unit.” (TXD 8, 
lines 10-22) 

The testimony of both Mr. Gilbert and Mr. Byrant 
concerning the appointment of employees whose job classi- 
fication happened to fall within the unit to perform audit- 
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ing work was done with the purpose of giving “the em- 
ployees * * * as much of the work as we could * * *.” 
(Tr. 115) Mr. Bryant testified that during the years 1962 
through 1966 a total of 90 audits were performed by the 
employees. (Tr. 139-140) 


In answer to the question on cross-examination by 
Intervenor’s attorney, Mr. Finley, to the effect that the 
employees in the unit would no longer be performing 
auditing work if Petitioner’s proposal for exempt positions 
had been agreed to, Mr. Bryant answered: 

“I don’t think that was stated. It hasn’t been the prac- 
tice and it isn’t our statement today. The desire was 
for full-time auditors. If there is more than the full- 


time auditors, we would not change from any past 
practice.” (Tr. 157-158) 


As a result of the Board’s finding that there was 
“significant detriment involved in this action,” it concluded 


that the case of Kennecott Copper Corp., 148 NLRB No. 
169, was not applicable to this case. 


Kennecott was antedated by the post-Fibreboard case 
of Adams Dairy, Inc., 137 NLRB No. 815, modified on 
appeal 322 F. 2d 553, where the Court of Appeals for the 
Eighth Circuit held that wrongful intent and motivation 
are still relevant factors in determining whether the em- 
ployer acted unfairly, as are the natural consequences of 
the employer’s action. In a series of recent cases the Board 
has confirmed the right of an employer to unilaterally sub- 
contract work previously performed by members of a bar- 
gaining unit where no significant detriment to the Unit 
occurs, and especially where the employer has made some 
attempt to bargain over the issue. 


Kennecott Copper Corp., supra, involved the uni- 
lateral sub-contracting of repair work which had thereto- 
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fore been done by employees in the unit. Sustaining the 
Trial Examiner, the Board was impressed with the fact 
that the “* * * unilateral action resulted in no significant 
detriment to the employees in the appropriate unit * * *,” 
(57 LRRM 1218.) 

There is nothing in the record in this case to rebut 
Petitioner’s testimony that it had been its long standing 
practice to seek volunteers from the unit to perform the 
auditing work. (Tr. 72,76) In addition, Petitioner’s prac- 
tice has benefited the unit since the employees who chose 
to do this full-time auditing work can receive higher wages 
while so employed (Tr. 10), and there have been promo- 
tions of employees within the unit to fill the vacant posi- 
tions, as well as the employment of an additional employee 
to be included within the unit. (Tr. 145-146.) This hardly 
amounts to “significant detriment to the unit” as is re- 
quired by the Board. 

Another decision of the Board concerning this prob- 
lem was rendered in February, 1965 in Westinghouse Elec- 
tric Corp. (Mansfield Plant), 150 NLRB No. 136, 58 LRRM 
1257. There the employer had established a recurrent pat- 
tern of sub-contracting thousands of jobs involving special 
maintenance, tools and dies, parts for portable appliances, 
as well as components for major appliances. The reason 
was solely economic and the Union had been given the 
opportunity to bargain over the practice. In dismissing 
the complaint the Board pointed out that “its decision in 
Fibreboard and like cases of the unilateral sub-contracting 
of unit work was not intended as laying down a hard and 
fast new rule to be mechanically applied regardless of the 
situation involved.” Westinghouse, etc., 58 LRRM at 1258. 
Important to this decision was the fact that the record did 
“not even establish slow erosion, let alone elimination of, 
jobs arising from the contracting out of work.” (Ibid., 
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emphasis added) Summarizing its criteria for not finding 
a violation of Sections 8 (a) (1) and (5) of the Act, the 
Board listed the following reasons: 


“* * * the recurrent contracting out of work here in 
question was motivated solely by economic consider- 
ations; that it comported with the traditional methods 
by which the Respondent conducted its business 
operations; that it did not during the period here in 
question vary significantly in kind or degree from 
what had been customary under past established 
practice; that it had no demonstrable adverse impact 
on employees in the unit; and that the Union had the 
opportunity to bargain about changes in existing sub- 
contracting practices at general negotiating meetings 
* * *” Thid., at 1259. (Emphasis added.) 


If there criteria had been fairly applied to the instant 
case a similar decision would have resulted. 


V. Union waived its right to bargain over Petitioner’s ac- 
tion and to complain to the Board prior to its compli- 
ance with grievance procedure. 


Crucial to the conclusion that the Union waived its 
interest is the fact that Petitioner gave the Union an op- 
portunity to bargain over its proposal for exempt positions. 
There was no denial that the Petitioner submitted its 
proposal for exempt positions, including that of Auditor, 
at the beginning of the bargaining sessions in September, 
1966. There is also no controversy concerning the fact 
that the Union declined to bargain or negotiate Petition- 
er’s proposal; instead, it refused to discuss it, saying “they 
would rather have this work farmed out.” (Tr. 76, 133) 
Moreover, it is undisputed that it was Petitioner and not 
the Union which made the final offer which became the 
written agreement executed by the parties. If it had been 
the Union which had made the final offer to the Petitioner 
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during these final negotiations and had said offer contained 
something to the effect that there would be no further 
exemptions, it could readily be argued that the Union 
gave something in the nature of quid pro auo for this 
“withdrawal” by the Petitioner, more accurately de- 
scribed: a refusal on the part of the Petitioner to make 
an offer. When interpreted in this manner, the conduct 
of the Union clearly constituted an unmistakable waiver 
on its part concerning its right to bargain over this pro- 
posal at the time Petitioner began to implement it. 

Since Petitioner’s action had “no demonstrable ad- 
verse impact on the employees in the unit” and since the 
Union had been given the opportunity at the outset of 
contract negotiations to bargain over Petitioner’s action, 
the Board should have found that the Union waived its 
right to complain of Petitioner’s action. Petitioner sub- 
mits that in this regard both N.L.R.B. vs. Katz, etc., 369 
U. S. 736, 8 L. Ed. 2d 230, 82 S. Ct. 1107 and N.L.R.B. 
vs. Crompton-Highland Mills, Inc., 337 U.S. 217, 93 L. Ed. 
1320, 69 S. Ct. 960, support this conclusion. 

It should be added that the position of the Board in 
Kennecott, supra, that there must be a “significant detri- 
ment to the employees in the bargaining unit” and that the 
result of the employer’s action must be some “real change 
in their terms and conditions of employment” was re- 
affirmed in American Oil Co., 151 NLRB No. 45, 58 LRRM 
1412, 1413 (March, 1965). Cf. Allied Chemical Corp., 151 
NLRB No. 76, 58 LRRM 1480, aff'd. 358 F. 2d 236 (CA 
5), 61 LRRM 2632, General Tube Co., 151 NLRB No. 89, 
58 LRRM 1496. 

Of the same tenor is Central Soya Co., Inc., 151 NLRB 
No. 161, 58 LRRM 1667, where the Board found that 
where the unit work subcontracted was “minimal (in) 
amount,” when coupled with “the absence of clear evi- 
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dence that the performance of such work involved a de- 
parture from previously established operating practices” 
and the failure of evidence showing any “significant im- 
pairment of job tenure, employment security or reason- 
ably anticipated work opportunities,” there was no viola- 
tion of Sections 8 (a) (1) and (5). Ibid., 58 LRRM at 
1668. Cf. Westinghouse Electric Corp. (Pittsburgh), 153 
NLRB No. 33, 59 LRRM 1355. 


VI. Petitioner’s action was entirely unrelated to “trade, 
traffic and commerce among the several states”; nor 
has its action in any way burdened or obstructed 
commerce; nor has it had the effect of coercing any 
of its employees in the exercise of their rights under 
the Act. 

The Board concluded that the Petitioner’s action had 
a “close, intimate and substantial relation to * * * com- 
merce among the * * * States,” with the concomitant 
effect of “obstructing commerce * * *.” (TXD 9, lines 16- 
23) Petitioner excepted to this conclusion on the ground 
that there was no evidence elicited from any of the wit- 
nesses nor from the exhibits contained in the record 
which would substantiate this conclusion. 

The substance of the conclusions of law made by the 
Board is that Petitioner violated Section 8 (a) (5) of the 
Act by unilaterally establishing a new and exempt classifi- 
cation of General Organizer-Auditor, selecting two em- 
ployees from classifications within the unit and placing 
them on leave of absence to perform full-time auditing 
work which previously had been performed on a part- 
time voluntary basis by employees within the unit. 

Petitioner excepted to this conclusion, as well as the 
conclusion that Petitioner “* * * interfered with, re- 
strained and coerced its employees in the exercise of 
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rights guaranteed to them by Section 7 of the Act,” and 
that it “* * * engaged in and is engaging in an unfair labor 
Practice” under Section 8 (a) (1) of the Act. Petitioner 
further excepted to the Board’s conclusion that Petition- 
er’s action constitutes “unfair labor practices affecting 
commerce within the meaning of Section 7 of the Act.” 

Petitioner submits that its action, which was the sub- 
ject of the complaint and order of the Board in this case, 
does not constitute a “term and condition of employment, 
within the meaning of the Act”; and even if it were so con- 
strued, Petitioner argues that it gave the Union an oppor- 
tunity to bargain over its action, but that the Union 
waived its right to bargain over the implementation of 
Petitioner’s proposal by failing to discuss it during con- 
tract negotiations in September of 1966. Petitioner also 
submits that the Board should have deferred to arbitra- 
tion prior to issuing its complaint in this case, for the 
reason that the parties (at the instance of the Union) 
mutually agreed to a manadatory grievance procedure 
culminating in arbitration. Consequently, Petitioner does 
not believe it violated any one of the aforesaid Sections 
of the Act. 


VI. The remedy ordered by the Board will have the 
adverse effect which it is designed to avert and is 
therefore clearly erroneous and entirely unnecessary. 


The Board has ordered “that the (Petitioner) restore 
the status quo ante by rescinding its act of establishing 
the new classification as an exempt classification not in- 
cluded in the unit, and restoring the employees who were 
assigned * * * to their former status * * * within the 
unit * * *.” (TXD 9, lines 25-56) 

Petitioner submits that in order for it to comply with 
the remedy ordered by the Board it will be necessary to 
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demote the two employees who have volunteered to serve 
as General Organizers to perform the full-time auditing 
work. In addition, Petitioner would point out that this 
will necessarily involve putting these employees back into 
the unit, resulting in the further demotion of other em- 
ployees and will probably result in the release of the one 
employee who was hired as a result of Petitioner’s action. 
It would appear that the remedy ordered by the Board in 
itself contains the adverse consequences which it is de- 
signed to prohibit. Petitioner argues that it should not be 
required to restore the status quo ante by making the 
demotions necessarily required and then, upon notice 
from the Union, bargain over the method of performing 
and the classifications to be used in the performance of 
full-time auditing work. In the event this Court finds 
that the Petitioner has in fact violated the Act as found 
by the Board, any relief granted to the Union should 
exclude restoring the status quo ante and be prospective 
in effect. 

The Board would solve the problem which its order 
raised by having the Petitioner and the Union “achieve 
a prompt and reasonable accommodation of objectives” 
by in fact bargaining over the carrying-out of the remedial 
order itself. Petitioner submits that this would be self- 
defeating. 
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CONCLUSION. 

Petitioner submits the Court should reverse the 
Decision and Order of the Board in its entirety for the 
reason that the findings and conclusions of the Board, 
together with its order, are neither supported by sub- 
stantial evidence taken from the record as a whole nor in 
compliance with the law. 
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